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Cathaoirleach’s Foreward
On 22 April 2021, the General Scheme of the Health Bill
2021 was referred to the Joint Committee on Health for prelegislative scrutiny by the Minister for Health, Stephen
Donnelly T.D. The Joint Committee agreed to undertake prelegislative scrutiny of the General Scheme and the
Committee has endeavoured to scrutinise the proposed
legislation and provide recommendations on areas where it
believes changes or amendments are warranted.
The need for appropriate governance structures is essential to the work of the HSE
in its remit in the provision of health services. It is vitally important that the required
oversight and accountability structures are in place as a resassurance to the public
and to patients.
The Committee has identified six key issues, recommendations on these which are
explained in detail in the body of the report. The Committee has made these
recommendations in the hope that they will assist Minister Donnelly and Department
officials to bring greater clarity and to improve this important piece of legislation.
I would like to thank the Committee Members for their consideration of the General
Scheme of the Bill and I hope that this report will help to inform the legislative
process and make a valuable contribution to the forthcoming legislation.

_________________
Seán Crowe TD
Cathaoirleach of the Joint Committee on Health
July 2021
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Introduction
The General Scheme of the Health Bill 2021 was referred to the Joint Committee on
Health for pre-legislative scrutiny by the Minister for Health, Stephen Donnelly T.D
on 22 April 2021.
The Committee held one meeting in private session on the General Scheme on 10
June 2021, where it received a technical briefing on the contents of the Bill from
Department of Health officials.

Summary of Recommendations
Recommendations

1. The Committee expressed caution that the Bill may have an impact on the
accountability of the CEO/Board of HSE to the Minister for Health. The
Committee is of the view that the 3-year corporate plan must be approved
by the Minister
2. The Committee examined the role of strategic direction statements and the
move towards statements of priorities. It observed that mechanisms should
be in place in instances where the CEO/Board do not incorporate the
strategic direction statement or priorities into the plan.
3. The Committee also examined the potential impact of a change of approach
from the annual Service Plan to an Annual Performance Delivery Plan. The
Committee recommends that this plan should be approved by the Minister.
4. With regard to the Capital Plan, the Committee recommends that funding
should be approved indicatively on a multi-annual basis by Government to
facilitate a proactive multi-annual capital planning framework for hospital
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groups.
5. In relation to ‘corrective action proposals,’ the Committee recommends that
the CEO must also report to the Minister when he reports proposals to the
Board,
a) Furthermore, that the CEO or Board must seek Ministerial approval for
corrective action proposals,
b) The Minister must have input into corrective action proposals and an
obligation to decide whether to seek increased funding or pursue corrective
action proposals.
6. The Committee observed that there was a need for a mechanism whereby
urgent issues could be addressed immediately by the Board of the HSE.
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Overview of the General Scheme
The purpose of the Bill is to:
1. amend the Health Act 2004 to improve the strategic multi-annual corporate
planning and annual service planning processes for the HSE, strengthening
oversight and accountability and supporting a more structured and strategic
performance

dialogue

between

the

Department

and

the

HSE,

2. amend the National Cancer Registry Board (Establishment) Order, 1991 to
increase the size of the National Cancer Registry Board and
3. make technical amendments to section 26 of the Children and Family
Relationships Act 2015.

Amendments to the Health Act 2004
Provisions relating to the HSE in the Health Bill centre on:
•

a requirement for the Minister to give a 3-year Strategic Direction Statement to
the HSE Board to inform the preparation by the HSE of its 3-year Corporate
Plan (multi-annual process) to be supplemented by yearly Statements of
Priorities

•

a change in approach to the annual Service Plan, now to be an annual
Performance Delivery Plan.

As part of this process, the HSE will be

responsible for its plan and the Minister’s approval will not be required for the
plan. The Minister may, however, direct the HSE to amend the Plan at any time.
In line with this, similar new arrangements will apply to the Capital Plan (also
an annual process) and
•

a new requirement for the CEO to report to the HSE Board where the CEO
is of the opinion that the HSE will exceed its net non-capital or capital budget
and for the CEO to set out corrective action proposals to deal with this. The
Board must consider these corrective action proposals within 10 days of
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receiving them. The HSE must notify the Minister and the Accounting Officer as
soon as any proposals are adopted.

Amendments to the National Cancer Registry Board (Establishment) Order, 1991
Recommendation 40 of Dr Gabriel Scally’s Scoping Inquiry into the CervicalCheck
Screening Programme states that: ‘The Department of Health must review the
composition of the Board of the NCRI in order to ensure more robust governance, in
particular in QA, data sharing and patient safety’.
In light of Recommendation 40 and subsequent interactions with Dr Scally, it is
proposed to amend the National Cancer Registry Board (Establishment) Order (SI
19/1991) to increase the size of the Board, up to a maximum of 10 persons.

Amendments to the Children and Family Relationships Act 2015
In order to allow a donor-assisted human reproduction (DAHR) procedure to be carried
out in a DAHR facility other than the one at which the embryo or gamete was stored
at the time of coming into operation of Part 2 and 3 of the Act of 2015, amendments
are proposed which will enable the use of an embryo or gamete acquired by a DAHR
facility before the relevant subsection came into operation to be used at any DAHR
facility in the State (subject to compliance with the other provisions of subsection (5)
and (6) of section 26).
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Scrutiny of the General Scheme
The Committee expressed caution that the Bill may have an impact on the
accountability of the CEO/Board of HSE to the Minister of Health. The Committee is
of the view the 3-year corporate plan must be approved by the Minister.
The Committee observed that there was a need for a mechanism whereby urgent
issues could be addressed by the Board of the HSE.
The Committee examined the role of strategic direction statements and the move to
statements of priorities. It observed that mechanisms should be in place in instances
where the CEO/Board do not incorporate the strategic direction statement or priorities
into the plan.
The Committee also examined the potential impact of a change of approach from the
annual Service Plan to an Annual Performance Delivery Plan. The Committee
recommends that this plan should be approved by the Minister.
With regard to the Capital Plan, the Committee recommends that funding should be
approved indicatively on a multi-annual basis by Government to facilitate a proactive
multi-annual capital planning framework for hospital groups.
In relation to ‘corrective action proposals,’ the Committee recommends that the CEO
must also report to the Minister when he reports proposals to the Board,
a) Furthermore, that the CEO or Board must seek Ministerial approval for
corrective action proposals,
b) The Minister must have input into corrective action proposals and an obligation
to decide whether to seek increased funding or pursue corrective action
proposals.
The Committee scrutinised whether these changes bring about any changes to
approach to decision making in policy areas such as Sláintecare.
The Committee also discussed plans for elective hospitals and worries expressed by
the South/Southwest Hospital Group that plans for elective hospitals under Sláintecare
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were being drafted/implemented without consultation and communication and were
taking a different course to that which was originally planned.
The Committee emphasised the need for lines of communication to be clear regarding
plans, strategies and budgets of the HSE. Also, it discussed scenarios where there
was an overspend or funding shortages.
The Committee sought clarity on whether regional representation was present on the
HSE Board and whether this legislation could bring any changes with regard to the
make up of the Board. Subsequent correspondence received from the Department of
Health outlines that competency-based experience and expertise of board members
is considered essential to the makeup of an effective and robust state Board. On this
basis, the Health Service Executive (Governance) Act 2019 did not include provisions
related to specific regional representation on the national HSE Board.
The Department of Health informed the Committee that the Code of Practice for the
Governance of State Bodies states that non-executive Board members are to bring an
independent judgement to bear on issues of strategy, performance, resources, key
appointments and standard of conduct. The Code also states that Board member have
a fiduciary duty to the State Body in the first instance. The Department outlined that it
is incumbent on HSE Board members to act in the national interest in respect of the
planning and delivery of the health services rather than representing distinct regional
requirements.
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Appendix 1: Orders of Reference
Standing Orders 94, 95 and 96 ‒ scope of activity and powers of Select Committees and
functions of Departmental Select Committees.
Scope and context of activities of Select Committees
94.(1) The Dáil may appoint a Select Committee to consider and, if so permitted, to take evidence
upon any Bill, Estimate or matter, and to report its opinion for the information and assistance of the
Dáil. Such motion shall specifically state the orders of reference of the Committee, define the powers
devolved upon it, fix the number of members to serve on it, state the quorum, and may appoint a date
upon which the Committee shall report back to the Dáil.

(2) It shall be an instruction to each Select Committee that—

(a)it may only consider such matters, engage in such activities, exercise such powers and discharge
such functions as are specifically authorised under its orders of reference and under Standing Orders;

(b) such matters, activities, powers and functions shall be relevant to, and shall arise only in the
context of, the preparation of a report to the Dáil;

(c) it shall not consider any matter which is being considered, or of which notice has been given of a
proposal to consider, by the Joint Committee on Public Petitions in the exercise of its functions under
Standing Order 125(1); and

(d) it shall refrain from inquiring into in public session or publishing confidential information regarding
any matter if so requested, for stated reasons given in writing, by—
(i) a member of the Government or a Minister of State, or

(ii) the principal office-holder of a State body within the responsibility of a Government Department or

(iii) the principal office-holder of a non-State body which is partly funded by the State,

Provided that the Committee may appeal any such request made to the Ceann Comhairle, whose
decision shall be final.
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(3) It shall be an instruction to all Select Committees to which Bills are referred that they shall ensure
that not more than two Select Committees shall meet to consider a Bill on any given day, unless the
Dáil, after due notice to the Business Committee by a Cathaoirleach of one of the Select Committees
concerned, waives this instruction.

Functions of Departmental Select Committees
95. (1) The Dáil may appoint a Departmental Select Committee to consider and, unless otherwise
provided for in these Standing Orders or by order, to report to the Dáil on any matter relating to—

(a) legislation, policy, governance, expenditure and administration of―

(i) a Government Department, and

(ii) State bodies within the responsibility of such Department, and

(b) the performance of a non-State body in relation to an agreement for the provision of services that
it has entered into with any such Government Department or State body.

(2) A Select Committee appointed pursuant to this Standing Order shall also consider such other
matters which―

(a)

stand referred to the Committee by virtue of these Standing Orders or statute law, or

(b)

shall be referred to the Committee by order of the Dáil.

(3) The principal purpose of Committee consideration of matters of policy, governance, expenditure
and administration under paragraph (1) shall be―

(a) for the accountability of the relevant Minister or Minister of State, and

(b)

to assess the performance of the relevant Government Department or of a State body within

the responsibility of the relevant Department, in delivering public services while achieving intended
outcomes, including value for money.
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(4) A Select Committee appointed pursuant to this Standing Order shall not consider any matter
relating to accounts audited by, or reports of, the Comptroller and Auditor General unless the
Committee of Public Accounts―

(a) consents to such consideration, or

(b) has reported on such accounts or reports.

(5) A Select Committee appointed pursuant to this Standing Order may be joined with a Select
Committee appointed by Seanad Éireann to be and act as a Joint Committee for the purposes of
paragraph (1) and such other purposes as may be specified in these Standing Orders or by order of
the Dáil: provided that the Joint Committee shall not consider―

(a)

the Committee Stage of a Bill,

(b)

Estimates for Public Services, or

(c)

a proposal contained in a motion for the approval of an international agreement involving a

charge upon public funds referred to the Committee by order of the Dáil.
(6) Any report that the Joint Committee proposes to make shall, on adoption by the Joint Committee,
be made to both Houses of the Oireachtas.

(7) The Cathaoirleach of the Select Committee appointed pursuant to this Standing Order shall also
be Cathaoirleach of the Joint Committee.

(8) Where a Select Committee proposes to consider―

(a)

EU draft legislative acts standing referred to the Select Committee under Standing Order 133,

including the compliance of such acts with the principle of subsidiarity,

(b)

other proposals for EU legislation and related policy issues, including programmes and

guidelines prepared by the European Commission as a basis of possible legislative action,

(c)

non-legislative documents published by any EU institution in relation to EU policy matters, or
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(d)

matters listed for consideration on the agenda for meetings of the relevant Council (of

Ministers) of the European Union and the outcome of such meetings, the following may be notified
accordingly and shall have the right to attend and take part in such consideration without having a
right to move motions or amendments or the right to vote:

(i) members of the European Parliament elected from constituencies in Ireland,

(ii) members of the Irish delegation to the Parliamentary Assembly of the Council of Europe, and

(iii) at the invitation of the Committee, other members of the European Parliament.

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of any
Ombudsman charged with oversight of public services within the policy remit of the relevant
Department consider—

(a) such motions relating to the appointment of an Ombudsman as may be referred to the Committee,
and

(c)

such Ombudsman reports laid before either or both Houses of the Oireachtas as the

Committee may select: Provided that the provisions of Standing Order 130 apply where the Select
Committee has not considered the Ombudsman report, or a portion or portions thereof, within two
months (excluding Christmas, Easter or summer recess periods) of the report being laid before either
or both Houses of the Oireachtas.

Powers of Select Committees
96. Unless the Dáil shall otherwise order, a Committee appointed pursuant to these Standing Orders
shall have the following powers:

(1) power to invite and receive oral and written evidence and to print and publish from time to time―

(a) minutes of such evidence as was heard in public, and

(b) such evidence in writing as the Committee thinks fit;

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter comprehended
by its orders of reference and to delegate any of its powers to such sub-Committees, including power
to report directly to the Dáil;
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(3) power to draft recommendations for legislative change and for new legislation;

(4) in relation to any statutory instrument, including those laid or laid in draft before either or both
Houses of the Oireachtas, power to―

(a) require any Government Department or other instrument-making authority concerned to―

(i) submit a memorandum to the Select Committee explaining the statutory
Instrument, or

(ii) attend a meeting of the Select Committee to explain any such statutory instrument: Provided that
the authority concerned may decline to attend for reasons given in writing to the Select Committee,
which may report thereon to the Dáil,
and

(b) recommend, where it considers that such action is warranted, that the instrument should be
annulled or amended;

(5) power to require that a member of the Government or Minister of State shall attend before the
Select Committee to discuss―

(a) policy, or

(b) proposed primary or secondary legislation (prior to such legislation being published),

for which he or she is officially responsible: Provided that a member of the Government or Minister of
State may decline to attend for stated reasons given in writing to the Select Committee, which may
report thereon to the Dáil: and provided further that a member of the Government or Minister of State
may request to attend a meeting of the Select Committee to enable him or her to discuss such policy
or proposed legislation;

(6) power to require that a member of the Government or Minister of State shall attend before the
Select Committee and provide, in private session if so requested by the attendee, oral briefings in
advance of meetings of the relevant EC Council (of Ministers) of the European Union to enable the
Select Committee to make known its views: Provided that the Committee may also require such
attendance following such meetings;
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(7) power to require that the Chairperson designate of a body or agency under the aegis of a
Department shall, prior to his or her appointment, attend before the Select Committee to discuss his
or her strategic priorities for the role;
(8) power to require that a member of the Government or Minister of State who is officially

responsible for the implementation of an Act shall attend before a Select Committee in relation to the
consideration of a report under Standing Order 197;

(9) subject to any constraints otherwise prescribed by law, power to require that principal officeholders of a―

(a) State body within the responsibility of a Government Department or

(b) non-State body which is partly funded by the State,
shall attend meetings of the Select Committee, as appropriate, to discuss issues for which they are
officially responsible: Provided that such an office-holder may decline to attend for stated reasons
given in writing to the Select Committee, which may report thereon to the Dáil;
and

(10) power to―

(a) engage the services of persons with specialist or technical knowledge, to assist it or any of its subCommittees in considering particular matters; and

(b) undertake travel;

Provided that the powers under this paragraph are subject to such recommendations as may be
made by the Working Group of Committee Cathaoirligh under Standing Order 120(4)(a).’
Standing Orders 107 and 109 ‒ Committees meeting in Private
That Standing Order 107 be amended by the addition of the following paragraph after paragraph (2):
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‘(3) Where a Standing, Select or Special Committee, by Order, meets in private, such meeting may be
held on such specified videoconferencing platform as may be approved and provided by the Houses
of the Oireachtas Commission: Provided that minutes of Private Meetings will be proposed and
decided at the next (public) Meeting of the Committee.’

That Standing Order 109 (‘Quorum of Select Committees’) be amended by the inclusion in paragraph
(4) of ‘or, for the purpose of Standing Order 107(3) taking part in proceedings on such specified
videoconferencing platform as may be approved and provided by the Houses of the Oireachtas
Commission,’ after ‘present’, and by the addition of the following proviso:
‘Provided further that references in Standing Orders to being present, taking part in proceedings,
attending and participating shall be construed accordingly.’.
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