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HOME CIRCUIT

M U L L IN G A R  S P R IN G  ASSIZES, 1838.

The Right Hon. the Attorney-General versus John D’Arcy and others.

BEFORE T H E  C H IE F  JUSTICE OF T H E  COMMON TLEAS,
A N D  T I I E  F O L L O W I N G  J U R Y :

William T hom as Briscow, E dw ard  Lewis, Robert Lyons, D avid  N orth , Jo h n  Roch- 
ford, Richard  Mathews, Mark Kelly, G era ld  Fitzgerald,* R ichard  B ulger, Jo h n  Barlow, 
Francis P ra t t  Sm ith , and  Jam es  Banin , Esqrs.

Mr. H a d d o c k  opened the pleading’s. It was an information founded on 
a W rit of Intrusion, and set forth the various denominations of lands to 
which the Crown claimed title, which lands are situate in the parish of 
Killucan, barony of Farbill, in the county of W estm eath. There were 
various defendants, but M r. John D’Arcy and M r. W alsh were the only 
two with whose case the Ju ry  would have to deal. They pleaded the 
general issue.

rI lie S o l i c i t o r - G e n e r a l  stated the case on behalf of the crown. He 
said, the information was filed so far back as 1831. From  various legal diffi
culties, the crown had not been enabled to come to trial before the present 
Assizes. The information stated that the defendants were in possession 
of all that and those the lands of Anneskennan, Brutonstown, and D erry- 
more, parish of Killucan, barony of Farbill, and county of W estm eath, 
which had been surveyed by order of the Honble. the Commissioners 
appointed to inquire into the state of Crown Lands in Ireland. Lord 
Lane*borough, as the representative of a person named Berry, had been a 
defendant in the case, and had held under a similar title. Finding his posi
tion untenable, he had submitted, and the crown had marked judgm ent 
against him. I le  would briefly lay before the Ju ry  the leading facts of 
the case, which were, he would admit, of an extraordinary character; but 
in his humble judgm ent so plain as regarded the right of the crown, that 
there could hardly be a question to go to the Ju ry . The only plea put in
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by the defendants was the general issue: and the question to he determined 
was therefore, whether the crown under the statute of the 15tli Car. I. ch. 
1., had been in possession of the lands in question, or in the receipt of the 
issues and profits of them, within tw enty years from the information, the 
defendants not having set forth on the face of the record their title, if any 
they had. I t was presumptive proof that they had no title, or they would 
have stated what it was. The crown’s title appeared to be fully established 
by the public records, and by that evidence it appeared that the lands in 
question were originally in the possession of a person named Charles F itz
gerald, whose heir, Sir Luke Fitzgerald, joined in the rebellion of 1641, 
and was in consequence attained, and his estates forfeited and confiscated
to the crown..................Some years afterwards, Sir William Petty  made
the survey, so well known as the Down Surrey, traces from which would 
be produced where the lands in question would be marked out as the lands 
of Fitzgerald, which had been previously forfeited. But with regard to 
that question, he apprehended there would be no controversy. In  1669, 
they were granted by the crown to Sir H enry Ingoldsby, at a quit-rent of 
£ 1 7 . 18s. 7^d. and by a conveyance they became invested again in a per
son named H enry Fitzgerald, probably a descendant or one of the family 
of Sir Luke Fitzgerald, who had forfeited them in 1G41. In 1688, that 
F itzgerald again joined in the rebellion of that day, and the lands again 
became forfeited to the crown, and were vested in the hands of the Com
missioners of Forfeited Estates in Ireland. This H enry Fitzgerald, by 
some means, evaded the consequences of the attainder, by the lands having 
been conveyed to a third person, and they became ultimately vested in the 
Bishop of Kildare for charitable purposes. In 1715, the Bishop of Kildare 
was actually in possession of these lands, and his title was founded on this 
secret or fraudulent conveyance, made by H enry Fitzgerald to some per
sons who had devised them for charitable purposes, of which the Bishop 
and others were the Trustees. A t that time a bill of discovery was filed 
by a person named M athew Palin, in order to recover those lands for the 
crown, and entitle him to the rew ard which was then bestowed upon 
P rotestant discoverers, which reward was not to exceed one-fourth of the 
value of the property so recovered. This bill of discovery was founded 
upon an act of Parliam ent passed in England, 11th and 12th of W m. the 
3d., which act vested the forfeited estates in the hands of Trustees for the 
benefit of the crown, and which held out an inducement to individuals to 
come forward and give such information as might establish the crown’s 
title, by giving to such persons one-fourth of the value of lands so reco-
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vered, or five shillings to the pound of the amount of personal property. 
Palin prosecuted his su it: a w rit of intrusion was issued against the then 
Bishop of Kildare, and judgm ent was given for the crown— the crown was 
then again seized in fee of the lands in question. 1 hey were at that time 
vested in the Commissioners of the Public Revenues, and were never after 
granted by the crown to any other person. The Commissioners of the 
Revenue had 110 power to make leases, nor had they power to confer abso
lute title__they had not power to grant, sell, or alienate— they did, how
ever, make a lease to a man named Richard Berry of several denominations 
of Anniskennan, Derrymore, and Brutonstown. I t  was on the 17th July, 
1717, that the Commissioners of the Revenue made the lease to Berry, ol 
the lands already mentioned, which lease was to hold to the said Richard 
Berry, for and during the time and term  ot the interest of the said Com
missioners of Revenue, at the yearly ren t of one hundred and seventy 
pounds, sterling, payable half yearly, quit rent only excepted. 1 he patent 
to Ingoldsb y reserved a quit rent to the crown of seventeen pounds yearly, 
which remained as a charge against those Linds, and w e r e  enteied in the 
crown books to the present day. The crown agreed to give to Mathew 
Palin a fourth of the one hundred and seventy pounds for which the lands 
were leased to Berry, after deducting the quit -rent. Palin accordingly 
took a lease under lierry , which was a m atter of course, founded upon t îe 
same title under which Berry derived, namely, that of the Commissioners 
of Revenues, which was to continue 110 longer than during their powers. 
The interest that Palin had was therefore the same interest that the Com
missioners gave to Berry himself. W ith  Palin was joined in the lease 
from Berry a man named Richard Duplex. T hat lease was made in the 
year 1718,and recited that whereas the R ight H 011. the Commissioners ot 
his Majesty’s Revenue of Ireland, for and to the use of the king, by lease 
bearing date 17tli Ju ly , 1717, did demise unto the said Richard Berry all 
that and those the townlands Anniskennan, Derrym ore, and Brutonstown, 
situate, lying, and being in the barony of Farbill and county of W estmeath, 
aforesaid, for and during the interest of the said Commissioners, at t îe 
yearly rent of £170 . payable half-yearly. Then the lease from Berry to 
Palin and Duplex recited the demise of 558 I r i s h  plantation acres, as lately 
surveyed by a man named Hogan, to have and to hold the said demise 
premises unto the said Mathew Palin and Tlios. Duplex, their heirs 
and during the interest of said Commissioners and chief governors of his 
Majesty’s Revenue and no longer. I t  would appear that Duplex w as pn- 
vately joined with Palin in the recovery of the property for the c r o w n ,  sepa
rately and by a subsequent arrangem ent Palin became a lessee under B en  y 
of a fourth of the recovered estates. Thus it was that Palin became tenant, 
under Berry, whose lease was determinable with the interests of the Com
missioners of Revenue, and he being the discoverer, was allow ed 011e- 01111 1 
of the £170. a year reserved in B erry’s lease, a n d  having to pay a rent 
to Berry, the Commissioners agreed to take his receipt for this one-fourth 
as a payment of so much of B erry’s rent, and so m atters had continued to 
the period of filing the information. W ith  regard to the other three- 
fourths which Berry held, and of whom Lord Lauesborough was the re
presentative, the parties finding that they had no defence whatever,allowed 
judgment to go by default. By a public act of Parliament p a s e d i n  1793, 
the power of the Commissioners of Revenue ceased, and upon inquiry by
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the Board of W oods and Forests, it was found that the property again 
reverted to the crown, and upon what grounnds D’Arcy, who derived 
under Palin, resisted, he (the Solicitor-General) could not imagine. They 
would shew the payment of the crown rents so reserved of the lands in 
question up to the present day, and he (the Solicitor-General) trusted that 
no matter how unwilling Juries might he to find against the subject and in 
favour of the crown, that they would still remember their oaths, and not 
lose sight of the solemn duty they had to perform, in finding a verdict 
according to the law and the evidence which would be submitted to them. 
I t  would distinctly appear that Palin from the commencement was content 
with one-fourth of the lands demised by Berry, that he held by the same 
tenure, and never sought to go beyond it. That Lord Lanesborougli, who 
was Berry’s representative, finding he had no defence to make, suffered 
judgm ent to go by default. H e (the Solicitor-General) trusted that upon 
proving these facts, and proving the receipt of the crown rents within the 
last tw enty years, the Ju ry  would find a verdict for the crown, which he 
submitted they were bound to do in point of law. H e had suppressed 
nothing, but had laid all the facts fairly before them, and he confidently 
relied on their verdict.

VS hen the Solicitor-General concluded, the various books and documents 
referred to in the course of the trial were brought forward, and the fol
lowing witnesses called up to prove them.

H ugh Davenport, examined— Compared the trace from the Down 
Survey now produced, with the copy in the Surveyor-General’s office ; it 
is correct, and is a map of the lands referred to in the copy of the patent 
granted by Charles II., to Sir Richard and Sir H enry Ingoldsby. The 
amount of the various denominations mentioned in the patent, was 1404a . 
2 r . 13r., and the yearly rent £ 1 7 . 18s. 7d. The patent grants, besides 
the lands of Anniskennan, Derrymore, and Brutonstown, other lands and 
tenements in the counties of Clare and Aleath.— The cross-examination of 
this witness was postponed by Mr. Pennefather.

Jam es Fredrickburgh, examined— The document which he holds in his 
hand is an attested copy of the judgm ent founded upon an information for 
intrusion. The information was filed in Easter term  1715, and the judg
m ent obtained in E aster term 1717. The originals are in Latin, but the 
document he holds is a true translation.

By M r. Pennefather— Cannot tell if there were two trials at bár before 
the judgm ent was obtained, or what other proceedings were taken. Found 
the original documents in M r. Carthrue’s office, did not look for the record 
of any other proceedings.

W illiam H enry Hardinge, examined__ Is chief clerk in the Auditor-
General’s office. The lease from the Commissioners of Revenue to Berry 
is enrolled there ; proved the accuracy of the transcript.

M r. Haddock— I beg leave to call your Lordship's attention to the 
habendum  in this lease from the Commissioners of Revenue to Berry, the 
demise is for and during their own interests, and your Lordship will bear 
in mind that it was under B erry that Palin, whom the defendant here 
represents, held.

Charles Gibbons, examined— Is clerk in the office for the Registry of 
Deeds in Ireland. Proved the enrolment of the lease made in 1718, be
tween Richard B erry ,o f Wardenstown, in the county of W estmeath, and 
M athew  Palin and Thomas Duplex.



Tho next document put in was the lease of 1725, between Berry and 
Palin ; the enrolment and true transcript of this lease was also proved by 
this witness. I t appeared by those documents that Palin and Duplex 
were first joined in a lease, but that they afterwards got seperate leases.

M r. H a r d i n g , cross-examined by Mr. Pennefather.— I cannot tell where 
the report of the Commissioners of Crown Lands made in 1m22 is. A 
great number of the public documents were removed to London.

William M ortimer, the keeper of the records and books at the Custom
House, was examined__ H e proved to several memoranda and entries in
those books connected with the lands in question.

Richard Ilandcock, the collector of Excise for the Athlone district, was 
examined— and stated that Trim  had been added to his district, and proved 
payment of the quit rent of the lands in question, down to 1831.

Charles Hamilton, the agent of Lord Lanesborough, proved the pay
ment of crown rents for the lands of Anniskennan, Derrymore, and Bru- 
tonstown. The last payment he made was in Ju ly , 1828.

Cross-examined by Mr. M artley.— There are two parts of Anniskennan, 
and there was only one part in the possession of t h e  E arl of Lanesborough. 
Received ren t of M ontgomery’s portion of Anneskennan ; but never re
ceived anything from  D ’A rcy but his fourth  o f  the quit rent.

Patrick Caulfield, examined— W as with M r. Geale on the recent sur
vey made by him ; knows the lands of Derryboy and part of Annisken
nan ; I pointed them out to him and he surveyed them ; I pointed out the 
holdings of Anne Itiggs and W alsh, which are subdenominations of the
lands in question. . ,

Cross-examined by Air. D ’Arcy.— I was told that the lands I pointée 
out were those of Derryboy and Anneskennan ; I know them myself this 
long time ; I am a process-server in Kinnegad.

Mr. Samuel Geale, Surveyor, deposed that the lands he surveyed were 
the same as those pointed out on the trace of the Down S u r v e y ,  as haying 
belonged to the Fitzgerald family ; there was a portion of \Y alshs holding 
that did belong to Enniskenna.

This closed the case on the part of the crown.
M r. P e n n e f a t h e r , on the part of Mr. D’Arcy, addressed the Ju ry  in an 

exceedingly able and convincing speech.— Ile  said, My Lord and gentlemen 
of the Ju ry , I am counsel for M r. John D ’Arcy, a gentleman of ancient fa
mily and high respectability in your county, well-known to you all, and who is 
forced into this court to meet the present attack of the crown on his pro
perty, which is only a rem nant of great possessions, which were held by his 
ancestors under a patent granted so far back as the time of Edw ard 111. 
That grant was made by patent to Sir John D ’Arcy, from whom the 
present defendant is lineally descended. Those possessions were granted 
to Sir John D’Arcy and his heirs for ever, and included the manor ot 
Rathwire, now known as the barony of Farbill. From that to the present 
moment, the ancestors of my client have been loyal and faithful to the 
throne, and never committed any act which could cause those estates to be 
forfeited. Such were the rights, of his ancestors to those possessions, though
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stripped of many in periods of minority, which they held as wardships 
under the crown ; and it is not the least remarkable part of the present 
extraordinary case to find my client, after so many confiscations, and the 
lapse of so many centuries, in possession of at least a remnant of his ances
tral rights. Those rights are now sought, I will say most unjustly, to be 
w rested from him by the crown ; and I will fearlessly say, that if the 
crown succeed in this most monstrous and oppressive case, no man’s pro
perty  in the community will be safe. But I do not rest my client’s claims 
on the patent of Edw ard III ., or seek to set aside the usurpation of his 
property by others— I am not, gentlemen of the Jury , forced to do that. 
I  take my case up, as stated by the Solicitor-General, and commence with 
the forfeiture of those lands in the year 1688, when they were in the hands 
of a gentleman named H enry Fitzgerald. For the better understanding 
of the case, I shall give you a short outline of the history of the property 
in question. As I have already stated to you, in the reign of Edw ard 
I I I . that monarch granted by patent this property to Sir John D ’A rcy 
the ancestor of the present defendant. By usurpations of the family of the’ 

itzgeralds, or by some other means, which it is not necessary to mention 
m the present trial, the property became vested in the Fitzgeralds, who 
lost it, as stated by the Solicitor-General, by joining in the rebellions, which 
were, alas ! too common in Ireland, Fitzgerald, who was attained, was in 
possession of the D ’A rcy estate at the period of the attainder, the pro- 
perty  then became vested in the crown, ju re  coronæ. From  Fitzgerald, 
who was attained, it passed by some contrivance to the Bishop of Kildare 
and others, who held it, as was alleged, in trust for charitable uses from 
1G88 to 1715. The Solicitor-General has taken credit to himself for sup
pressing nothing so far as it came to his knowledge ; he may have thought 
so— and if we give him credit for having thought so, we must only say 
that he was not well-instructed in his case ; for I must say he has omitted 
the most important part of it. H e stated that the persons who incurred the 
forfeiture had recourse to a secret and fraudulent conveyance to deprive the 
crown of its rights. That was perfectly true, in that and many other 
instances, and in consequence of those attemps, proclamations were issued 
and rewards offered to persons who would discover such property as the 
crown may have had a right to. I shall, gentlemen, before I proceed 
further, read the letter written by king William III ., dated the 15th Sep
tember, 1697.— M r. Pennefather then read the following letter :

W i l l i a m  R e x . 15tfi September, 1697.
Kignt trusty  and entirely beloved, right trusty and right 

well beloved, and right trusty and well beloved cousins and counsellors,



W e greet you well. W hereas the Commissioners of our Treasury in 
England, have laid before us a letter from you dated the 7th of Ju ly  last, 
by which it appears that the Commissioners of our Revenue and Forfeitures 
in that our kingdom, have represented to you that our preceding chief 
Governors there having published several proclamations to encourage dis
coveries to be brought in of concealed forfeitures, and several sucli disco
veries having been brought in accordingly, as well to the former Commis
sioners of Forfeitures as to them our present Commissioners, the persons 
so discovering do now earnestly apply to them that they may receive the 
reward of a fourth part, promised by the said proclamations, toward satis
fying of whom nothing has yet been done, and that the same is not only a 
disappointment and m atter of complaint to such as have made discoveries, 
but a great discouragement to others who are ready to offer more, and 
keep them back, having no certain means to come by the promised reward. 
And whereas in your said letter you have offered it as a thing greatly con
ducing to our service, that a sufficient power and discretion may be given 
to you for securing the fourth part of discovered forfeitures to the persons 
entitled to the same, and claiming by the said proclamations, and also for 
rewarding in like manner all future discoveries of concealed forfeitures, 
immediately on their discovering the same, and making out our title 
thereto, which you are of opinion will most effectually be done by granting 
to the discoverers their fourth part in an Exchequer lease for a long term 
of years at the full quit rent, where such share shall prove too small for 
the expense of passing letters patent thereof in the necessary method, and 
that in all parts of forfeited lands, mortgages, or other incumbrances which 
we shall make, there may be a saving for the discoverer of a fourth part, 
provided he do duly appear and claim the same in a certain time, to be 
therein specified. W e, having taken this whole m atter into our serious 
consideration, do approve of what is so proposed by you, and do hereby 
give full power, discretion, and authority to you and to our chief Gover
nor or Governors of that our kingdom of Ireland, for the time being, to 
make good and sufficient grants under our great seal, or the Exchequer 
seal there, either in fee or for any long term or terms of years, at the full 
quit and crown rents of the fourth part of all discovered forfeitures, to the 
persons entitled to the same, and claiming by virtue of the said proclama
tions. A nd also for rewarding in like manner all future discoveries ot 
concealed lands immediately upon their discovering the same and making 
out our title thereto, to make the like grants or leases, not exceeding a 
fourth part of the full quit rent. A nd our further pleasure is, that in all 
grants of forfeited lands, mortgages, or other incumbrances, which are already 
directed but are not yet passed under seal, you cause a s a v i n g  to be inserted 
for the discoverer of the said fourth part—provided he do duly appear and 
claim same within three months after the making of such grants respec
tively, notwithstanding no mention is made thereof in the warrants which 
>ye have already signed or may sign hereafter for any such grants as afore
said, and for so doing this shall be your sufficient warrant and discharge. 
Given at our court at Loo, the 15th day of September, in the 9th year of 
our reign.

By His M ajesty’s command, signed by M r. Blathwaite, Chs. Montague,
H. Fox, John Smith, Thomas Littleton, F . Pelham.

To our trusty and entirely beloved cousin and counsellor, Charles, Marquis
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of W inchelsea; our right trusty and right well beloved counsellor, Henry
V u !  ; a “t" 1' " gl“  trust>r anl1 'vcl1 bel°™> cousin, Edw ard’V iscount \  dliers, our Justices of oar kingdom of Ireland, and to r
liant eputy or other chief Governor or Governors there for the time being

E ntered  at the Signet Office, the three and twentieth day of Octobef' 
one thousand six hundred and ninety-seven. October,

J o h n  N i c h o l a s .

 ̂ M r.Pennefather continued by saying— Gentlemen of the Jury, although 
the Solicitor-General told you he was at a loss to know by what right the 
defendant sought to resist the present claim of the crown, yet he forgot to 
mention to you one single word with regard to the very important docu
ment which I have ju s t read to you. Now nothing can be more specific 
or more easily understood than this letter of king William I I I .  wherein 
his M ajesty directs rewards to be given to discoverers, and no period is 
mentioned at the termination of which such rewards were to cease. This 
document has been on record, and it was referred to by M r. D ’Arcy in 
his memorial to the crown, and yet the Solicitor-General did not think it 
of sufficient importance to even allude to it. That letter was written with 
a view to encourage persons to undertake that which was a difficult and 
invidious task. To gain property to which the crown was entitled, was a 
m atter of no easy accomplishment, and one which required an immense 
outlay of money. The parties undertaking it were obliged to prosecute 
the proceedings at their own expense, and if  they failed in establishing the 
right of the crown they lost all. A t the time when his M ajesty king 
W illiam I I I .  wrote that letter, he had full right to all the forfeited lands, 
whether in his possession or not ; and if he thought proper to give those 
estates, or grant conveyances of them to any person in the community, the 
Lord Lieutenant or Lords Justices were by his directions bound to do so.
I am now, gentlemen of the Ju ry , asserting the title to this property as 
the descendant of a person who was the purchaser of it at the highest and 
the most meritorious price that could be given. And if public policy and 
public and private honour are of any value, my client cannot be deprived 
of it. I t was in those days m atter of public policy to disclose to the 
crown where the forfeited estates la y - a n d  a gentleman named Mathew 
Pahn, who had been an officer in king William’s army, filed a bill of dis
covery at his own expense, against such formidable opponents as the 
Bishop of Kildare and other persons of rank and station, who held the pro
perty  in trust for charitable purposes as l have already mentioned, and after 
two trials at bar succeeded in putting the crown in possession of the pro
perty, and establishing his own right to a fourth part of the fee simple of
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all lie had recovered as a reward for the expense, trouble, and risk he ran 
by undertaking so invidious and difficult a task. Palin then in fact became 
entitled to a fourth for ever ; and his title rested on the very same basis as 
that of the crown itself. I t was in 1717 that Palin succeeded in recover
ing posssssion of the lands for the crown, and putting himself in possession 
of"*a fourth, as tenant under Berry, who rented the whole from the crown, 
and who was directed by the Commissioners of the Revenue to deduct that 
fourth out of the rent paid to them, with the exception of the portion of 
the quit ren t to which he, Palin, was liable. Palin fulfilled his part of the 
contract to the letter : he was the purchaser in hard cash for the property 
to which he became entitled, for the expense which he was at in establish
ing the right of the crown, amounted to several thousand pounds of the 
money of the present day. I t was a m atter of common honesty, viewing 
it as a m atter between man and man, that lie should have got the fruits ot 
his purchase. And I protest that I am of opinion, that there is hardly one 
honest man in the community who does not shrink instinctively at the bare 
contemplation of the unfair and ungracious attem pt made by the crown to 
wrest this property from the hands of the descendant ot the original pm - 
chaser. I do not accuse the present A ttorney-G eneral of originating the 
present information, but he should not have lent himself to it. I t is the 
act of a M r. W eal, an English clerk in the office of the W oods and Forests, 
and I do not acquit him of a violation of faith and of principle in originat
ing the present proceedings. I shall read for y o u ,  gentlemen, M r. W eale s 
letter to M r. D’Arcy, which shows pretty  clearly that the law officers ol 
the crown were instructed by him before the letter was written— for strange 
and anomalous as it may appear, it is not the less true, that this English 
clerk was their instructor and director. This M r. W eale was the A tto r
ney-General, the Solicitor-General, the Crown Counsel, the leader of a 1 
consultations on such m atters: in a word, it was in the hands of this English 
clerk that the whole forfeited lands of Ireland were placed. H e it was, 
gentlemen of the Ju ry , at whose suggestion the crown thought proper to 
institute the present proceedings, to take from this aged gentleman a pro
p e r t y  which had been in the possession of his family tor ages. 1 tell 
you, gentlemen, your properties are not safe, nor that ot any gentleman in 
the country : tin's English clerk may instruct the A ttorney-G eneral and 
the Solicitor-General that your title is not good, and you may be prose- 
cuted by the crown, and ruined by the most harrassing and expensiv e liti
gation. M r. Pennefather then read the following letter from M r. YY eale 
to M r. Darcy ; it was dated the 19th of September, 1829 :

Sir,__In pursuance of instructions from his M ajesty’s Commissioners of
"Woods and Forests and Land Revenues, I have to acknowledge their 
receipt of your le tter of the 11th inst. addressed to Mr. William Milne, 
and to communicate to you that since that g e n t l e m a n ’s  le tter to you,under 
date 15th ult. was written by their direction, the Board have discovered 
by an investigation of the title of other parties claiming an interest in the 
crown’s estate of Anneskennan, Derrym ore, and Brutonstown under the 
lease thereof, dated the 17tli of July, 1717, granted by the Commissioners 
of Revenue in Ireland, to Mr. Richard Berry, that M r. Berry by a sub
lease dated the 28th of November, 1718, demised to Mathew Palm and 
Thomas Duplex jointly, the entire denomination of Anneskennan therein
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bvSíChlb R ^ °  be inr their OC<;upation’for and durin£ the term granted to him y levenue Lease, subject to the yearly rent of £ 8 7 .10s Od Th-.i
disputes having arisen between those parties, as to the division of UieT)re
mises, Palm and Duplex, on the 16th of February, 1720, signed a memo
randum or agreement with Berry, wherein they e x p re ie d a n d  d X e d
that they were fully contented and satisfied that that and those parts of
Anneskennan Derrymore, and Brutonstown then in their tenure or hold 
ng, as divided (by consent) by M r. G arret Hogan, was o n e T ll moiety of

’ T  aS.,SU th<,'y accePted of‘ the same without any right or 
1 etension to the anil on said Derrymore, or one acre of land mearing- on

ie bog, and lying between Derrymore or Anneskennan, or any pai°t of
them or to any other part of the said lands of Anneskennan, Derrymore
s^ d  S r f T ’ ° r  I 6 aPl)i;rteuances in the tenure or occupation of the
bv ami i l  7 Z  v  undertena°ts> not in their occupation or holding 
b} and under the said division, except only that the mearim? of the said
bog of Derrym ore and Anneskennan being unsettled, all the parties to the
! Kl mCtmorand,;m a£reed that such mearing should be referred to the de

termination and appointment of M r. H ogan; and M r. Berry thereby 
covenanted and agreed that the said Palin and Duplex, the executors
t h t i r T  ?  assigns, should have the parts of the premises therein 
their occupation as a moiety of the said lands.

That by deed of mortgage bearing date the 9th of September 1724
r S r ? „ " d  £4°0 ° UtlllICrt ,F “th“ s‘°»>for securing two several sums 
ot £300 . and £ 4 0 . (amongst other premises) all the lands and premises
d ir in V Z *  “ T 1”' 'V " ‘- ,®eveilue Lease, to hold the same thenceforth
ir r , i “ mtlll“an“  of sa'd !ease, which is therein recited. And that
th.V b !  ali  mstrume”t8 there is not to be found any suggestion

at B en  y was a lessee to the commissioners as a trustee for Palin as to
one moiety of the lands of Anneskennan, as you have alleged, or as ío oÚe
fourth part of the ren t reserved to the crown, as set forth in the second
lease gi anted by B erry to Palm under date the 12th of May, 1725, of the
™ ,tw i  ,?.r p ' r Cty °if  1̂ ' T ske" " a'1. “ ml» ised in the other subsisting lease 
gianted to Palm and Duplex in 1718. As these deeds, of which it has
been ascertained that there are memorials duly registered in the Public 

Í 1",1’ negative every presumption which has been raised on the 
clause in the lease of 1725, purporting that B erry was a trustee for Palin, 
as to a fouith part of the rent thereby reserved to the crown, and obvi
ously suggesting a suspicion that the new lease w as executed solely for the 
purpose ot raising thereafter in favour of Palin a colourable claim to a 
greater interest in the premises than the term  of the Revenue lease and 
other proceedings would warrant. The Board will be glad to receive 
iom you with as little delay as possible, any explanation with regard to 
iese transactions which you may think proper to submit to their conside- 

ratlon“ Yours, &c.,
J a m e s  W e a l e .

now read to you 
uu win agree with me [ am

— hardship of my client’s case, and the insolence, !
carelessness, and contempt with which he has been treated by this English 
c ei . n November, 1829, Mr. D’A rcy furnished a statement containing

I
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-ill the facts of his case to the W oods and Forests—those facts he deemed 
conclusive on his part, and as a m atter of course and of courtesy, he ex- 
uected to have received an answer in reply within a reasonable time ; but 
mi notice whatever is taken of him until the month of March following, 
when he received from M r. W eale the following epistle

Sir,— Your le tter of the 24th of November last was duly received at 
this office, and forthwith submitted to the consideration of the Board, but 
as the explanations it contains did not appear to effect the grounds on 
which they have been called upon to assert the crow ns right to the imme
diate possession of all the premises comprised in the lease from the Reve
nue Board to M r. Berry, they have issued 110 further directions 111 the 
matter. The law officers of the crown, as I mentioned to you 111 Dublin, 
have been previously instructed in issuing the necessary proceedings, 
[instructed in issuing the necessary proceedings ! The English clerk came 
over to instruct the law officers of the crown in Ireland . their master, M r. 
Weale, instructed them ! one would really think this a burlesque 011 those 
gentlemen if  the fact was not distinctly set forth here on the face of those 
proceedings. The law officers of the crown instructed m their duty by the 
English clerk! really, gentlemen of the Ju ry , it is a circumstance 111 the 
case quite worthy of the whole proceeding, and I suppose the learned gen
tlemen can hardly doubt of success when guided and instructed by a man 
of such high honour and principle, and such useful legal acquirements as 
Mr. W eale (a laugh) : but perm it me to read the concluding sentence.] 
The law officers of the crown had been previously instructed in instituting 
the necessary proceedings to obtain a judicial decision as to the claim you 
advance to the property in question, and the information ot intrusion has
been accordingly filed against you for that purpose.

Your obedient servant,
J a m e s  W e a l e .

M r. Pennefather continued— Now, gentlemen of the Ju ry , I shall pre
sently submit to you the most c o n v i n c i n g  proofs to negative the sugges
tions thrown out in the first letter by this English clerk as to the lease of 
1725 having been made for the purpose of giving Palm a greater nit crest 
in the property in question, than that to which lie was entitled. L u t be
fore 1 do so, let me be again perm itted to say, that the defendant heie 1 
great cause to complain of the manner 111 which those proceedings have 
been carried on by the crown. Notice of trial was served so far back as
1831__that notice was withdrawn, and notice of trial served again, am
again withdrawn, thus putting my client to enormous a n d  ruinous expense. 
Such a proceeding could not take place between the subject and the sub
ject ; and I ask you, gentlemen, is it fair, or just, or honest, on the part ot 
the crown, to crush, to ruin the subject by litigation, w h e r e  they never pay 
one shilling costs, no m atter how unjust or how unfounded their c aim 
m a y b e ; and now, in refutation of what h a s  been thrown out by this 
English clerk ,I will go back to the le tter of W illiam III ., w ritten in 1GJ7, 
and I am sure you will agree with me that nothing can be more c ear or 
explicit than the title which that le tter gives to the discoverers ot forfeited 
estates to a fourth of the interest recovered for the crown. \Y ell, then, in 
tlh. first place, it is admitted that Palin was the original discoverer, and 
that he was recognised as such, and became thereby entitled to the benefit
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of one-fourth of the (]i«irnvArv * 't i  • n
and documents which were made u o o V T r ^  V * °m 1 . tlie official entries

and also in a minute made bv thesp C °  ^  r .eco^ nis^  aá discoverer, 
171«. if dof 1 ;  ?  , 7 these Commissioners the 22d of N ovem W

Palm in 1 7 2 5  ,'ile. !  . ’ also * statement in the petition of saidai m in i / z ó ,  t o t he Commi ssi oners  of  For fei t ed F • .i
to a former petition presented in 171^ \x/Vi í \ them

ments wliich are upon record,‘that t h e S t  of BSeflent" es and doc“- 
not be auestioned T1iq+ * w  & Palm as the discoverer can-

K a a & r ^ ^ t î f i r  r v  *
s s r , i “ , v ; £ i r , > s s æ t t ï i .ï
and state th Pfe,rSOnal aPP®arance before the Board and declare his consent

» s s r s i
M  the r ig to o f  p |n t ^ o w l e d g e d

lease t

resV T n d T ein ^ th u s^  1^1 t T ™ *  g[v'm% to Palin a colourable inte- , < d being thus calculated to excite suspicion. The English clerk
ancied that there was something in the matter calculated to excite susni

cion, and forthwith my client, who sits there in court, is attackedl h i s Z -
perty  sought to be wrested from him, and his fortune and his prospects
in defence t f  and h.arrass;n8- leg a tio n  into which he is forced
n n n W  í  A í  g P  ! Sentlemen> it is a species of cruelty and
the subject i f  " 7 7  8hou? 1“evf  have the Power to exercise towards 

c subject. I t  is pu t forward by the crown as evidence that Palin did
fourth of aV T T i.t0 f  f0Urth’ that B enT ’ instead of dividing a ouith  of the lands to lam he demised the whole of Anneskennan jointly
the ? ?  ?  S 1S the circumstance which, in the opinion of

g , excites a suspicion” that the subsequent lease of 1725,
as executed for the purpose of raising a colourable claim in favour of 
aim to a greater interest than he was already entitled to. You see. gen- |

J Z T j  Í  11 Wa- qU1îe enouSh for M r* W eale t0 fancy that there were 
vmir ° !  ? S5,C10ni that a 8'entleman of rank, of worth, and station in
Íl.e A tfU1 T  UOt ia g0,°d legal title t0 his ProPerty ; to set upon him 

.tt0; nT GT ral f nd the Wh0le h0St 0f Crown D w y ers, to ruin him 
. * bis family and send them beggars and outcasts upon the world. I am,



gentlemen, making no appeal to you feelings or your passions, I am deal
ing in plain facts, but facts of so extraordinary a nature, that we can 
lru «Ily reconcile ourselves to tlieir existence: but I was calling to your 
attention the circumstance of B erry having demised the whole of Annesken- 
nan jointly to Palin and Duplex, instead of dividing one-fourth. Now it 
appears that the lands of Anneskennan were both in point of quantity and 
value, estimated at one-half of the whole discovery, and we find Berry 
nutting Palin and Duplex into possession of those lands, at the yearly rent 
of £ 8 5 ,being precisely half the ren t lie agreed for with the Commissioners 
of the Revenue in 1717. W ell then, gentlemen of the Ju ry , you find 
Palin and Duplex put into possession of half of the whole discovery as 
tenants under B erry in 1718, and when differences arose between the 
parties afterwards, you find a division m a d e  between them and a new lease 
made by Berry to Palin of his share or division of the lands, at a yearly 
rent of £ 42 . 10s. Od. being half the rent reserved by the lease ot 1/18, 
and one-fourth of that reserved in the lease from the Commissioners to 
Berry. All those deeds are upon record in the Registry Office, and were 
accessible to any person in the community who might wish to have access 
to them. W ell, what do we find nex t? we find the order ot the Board 
of Commissioners dated in July, 1725, where the claim of Palin is recog
nised and ratified— where it is distinctly stated that lie is entitled to one- 
fourth of the discovery, and during the collection of the Revenue rents, to 
alienate one-fourth of the ren t to B erry, taking P a l m ’s  receipt for the same, 
and this arrangem ent was made at the time when all the parties were fully 
cognizant of the whole facts of the case. Nothing can be more manifest 
than that Palin was regarded by all parties as the purchaser in fee of the 
fourth which lie held in his own possession, and a good and just right he 
had to be so looked upon. I t  was no slight undertaking of him to encoun
ter the Bishop of Kildare and other persons of r a n k ,  wealth, and influence, 
and at his own expense. From  the beginning of 1715 to the summer of 
1717, he was kept pretty  hot at law of the most expensive kind, there 
having been two trials at bar; the crown, all the time, not contributing one 
single shilling to assist him, and had he failed in the undertaking, he or his 
posterity would have never been repaid a single shilling, or get one single 
rood of land from that time to the present. The plea put m by the Bishop 
of Kildare to the information filed by Palin, was that Sir Francis Blundell, 
who was seized in fee of the estates in question, died without issue and left 
them for charitable purposes. I t was a doubtful and difficult underta ing, 
and after Palin succeeded in obtaining a verdict for the crown, the Bishop 
moved to have the verdict set aside and a new trial granted ; lie succeeded 
in the application, and very probably was of opinion that by expensive 
litigation he would wear out Palin, who had no assistance from the crown, 
but lie was not to be defeated, and on the second trial he again obtained a 
verdict, and finally succeeded in putting t h e  crown into possession, and 
establishing for himself a title in fee to the fourth of the property as disco- 
verer. T hat title and that purchase for the most valuable and meritorious 
consideration that could possibly be given, ought, we should think, to he 
respected, unless good faith, honour, and common honesty are to be set 
aside, and a state of things substituted which would leave no man in t  le 
land secure for one hour in the possession of his property. 1 he crown



1«

gave one-fourth to Palin in fee, as purchaser for the most valuable conside
ration: but ‘ no, says M r. W eale,you must be content with a lease, which, 
according to the shewing of the Solicitor-General himself, was a perfect 
nullity. But the making of the lease to B e n y  hy the Com nútóoner'

term ir  P° Wf  OÍ leasm&’ could not in any degree affect 
e lights of Palin, to whom a fourth of the property reverted in fee at the

expiration of that lease. That, gentlemen, is the substantial and real 
right of Mathew Palin, under whom my client derives, and that riffht has 
been recognised m every possible way by the crown, until the English clerk 
set the whole host of crown lawyers to ruin him by cruel and expensive 
litigation. L et me now, gentlemen, put briefly together the points of the 
case, which will incontrovertibly establish my client’s right : you have 
the entries in the crown book of the collector of Trim, where Berry frets 
credit in Ins rent for Palin’s fourth, subject merely to the deduction of the 
quit rent ; you have the important fact that the original lease to Berrv 
was not made until Palin appeared personally before the commissioners and 
gave his consent ; you find his right to the fee recognised in the lease sub
sequently made m 1725— you have it acknowledged on all hands that he 
is the purchaser for the most valuable consderation that could be given— 
you have king William’s letter making grants from the crown to those 
who discovered the forfeited estates— you have the fact that from the first 
moment Pahn was put in possession of his moiety, neither he nor those 
who derived under him ever paid one shilling crown rent— you have him
self and his descendants in possession for upwards of one hundred and 
tw enty years, until, as I have already said, the English clerk thinks proper 
to question his right. Gentlemen, I am stating a case to your understand
ings, and I am addressing you as men of common honesty and common 
feeling, and I ask you would any man’s property in this country be safe if 
the crown succeeds in this monstrous and oppressive case ? I own to you, 
gentlemen of the Ju ry , that I cannot prevent the feelings of the man from 
mixing up with the zeal of the advocate— I do feel a strong and a deep 
interest in the issue which is nowin your hands, I feel that sympathy which 
you must feel, and which is common to all who may be themselves in turn 
the victims of an oppressive and ruinous proceeding, and I feel particu
larly for that aged and respected gentleman, who with his large family is 
now sought to be cast iipon the world, beggared and broken-hearted. Oh 
gentlemen of the Ju ry  it is too bad. [H ere  the learned gentleman became 
deeply affected, and was unable to proceed for a few moments.J Air. Pen
nefather then continued— Now, My Lord, I think I have a right to call on . 
your Lordship to put it to the Ju ry  when charging’ them, that M r. D ’Arcy 
has a grant from the crown : I will go so far as to say that your Lordship 
ought to tell the Ju ry  that although my client has not the grant direct to 
himself, they may be at liberty to presume it. The law recognises the 
doctrine of presumption not only with regard to grants from the crown but 
with regard to acts of Parliam ent ; I say, my Lord, that an act of Parlia
m ent may be presumed, and that this is the doctrine of the sages of the 
law. I t will be enough to put to the Ju ry  that our title in fee rests upon 
a grant from the crown, and that without direct evidence of the existence 
of a grant by patent, they may be at liberty to presume that there was a 
grant, i t  is, my Lord, 1 humbly submit, a case for the Ju ry  to presume 
every thing that will give legal validity to tlie intention of the grantor.
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The learned counsel cited a variety of authorities in support of tl.is view 
the ease amongst which were decisions made hy Lord Mansfield and 

Lord Erskine, to hefound in H ansard’s and Cooper’s Reports.
The learned counsel then proceeded by sa y in g _ In  support of the m e- 

.m p S o n  that there was a grant from the crown, we have the 1 aim

dence to corroborate it were admissible, and amongst others 1st. Stai k y 
oiT E v i d e n c e ,  page 661, and continued by s a y in g -  now come to a close 
of t h e  observations which 1 felt it my duty to address to you, and shall 
briefly lay before you the manner in which my client,

£ 5 ?  a f e X m ‘̂ l u t 1 ( » d  in recital of that deed

disnosine of his fee farm interest to M artha Grierson, lus niece, and to 
issu^bv her husband, Jam es D ’Arcy, in equal proportions. M r. Jam es 
D’Arcv the husband of Palin’s niece, was then residing on the property, 
and was the father of the present defendant. He had many children, am 
a c c o r d in g  to theprovisions of the will the property descended to them share 
and share alike; and thus after the lapse o f  many centuries,by what might 
be called an extraordinary coincidence, a portion of the ancestorial lig  i 
of the D ’A r c y  family came back into their hands again. T ' ‘ew ife o f  Jam es 
D’Arcy, to whom the property was given by Palin, had eight children, of 
whom the defendant is one, and he, in the year 1797, purchased the interest 
o f  S  brothers and sisters for a sum of £4,200. which he paid in hard cash 
H e  was soon afterwards married, and made those lands the subject ofafam .ly 
settlement. He was married again in 1817, and made a marriage settle
m ent upon his present lady affecting those la n d s - l .e  has by his present 
wife many children, whose chief inheritance is this rem nant of their pater
nal rights Mr. D’Arcy had besides borrowed money on mortgage, which 
Í  paíd  on his second marriage, and expended large sums m budding 

i onil imnrftvinff always believing what was really the fact that Ik,
was seized in fee of the property in question until M r. W eale set the Board 
of W oods and Forests at him, determined, as it w o u l d  seem, to break him 

own and ruin him by litigation, and leave himself and lus family beggars 
Ï d  o u tc a s  s u p o n  the world. I t  is a  monstrous case, and one that the 

I c r o w n  should never have taken up, but I trust that a ju ry  of honest and 
intelligent men, who love honour and fair dealing between man and man, 
v 11 defeat the present attem pt. M r. D’A rcy with confidence puts us fate 

and his fortunes into your h a n d s -h e  has a ju st and righteous cause and 
I trust that a Ju ry  of his countrymen will, as far as in their power, step m
•M,d urevent oppression by the crown of the subject.

There was a suppressed buz of approbation court, when the learned
gentleman concluded his statement.

Tl.«. C h i e i  J u s t i c e  charged the Ju ry , who, without leaving the box, 
brought in two. verdicts for Mr. D’Arcy, one that the crown had not. been

IÎ



iii possession, the other that they presumed a grant in fee. The announce 
nient of the a erdict was hailed with cheers by the country people assem 
l)!ed outside the court.

Counsel for the Crown— The Solicitor-General, and Messrs. Holmes anc 
Haddock. Agents, Messrs. Hamilton and Pratt.

Counsel for Defendants— Mr. Pennefather, Q.C. ; Mr. M artley () C 
and John Francis D’Arcy, Esq. Agent, Mr. William Henry Moore. ’


