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Interim Report

Foreword

On 3 July 2001 Dáil Éireann on application empowered this Sub-Committee, using
compellability powers, to inquire into "The circumstances surrounding the entering into and

the performance of the Iarnród Éireann mini-CTC and Knockcroghery signalling projects
and the Esat/CIE cabling and telecommunications project and related matters ..."

On 18 July 2001 the Sub-Committee commenced the evidence-gathering phase of its inquiry

in public.

On 27 November 2001 the Sub-Committee concluded that it must, in circumstances set out in
this Report, adjourn sine die. At that point the Sub-Committee had reached the closing stages
of the evidence-gathering phase of its work. It would then have proceeded to prepare its
Report, including findings and recommendations as appropriate.

This Report informs the Houses of the Oireachtas that regrettably its inquiry cannot now be
completed. Why this has come to be so - and again, regrettably so - is set out in this Report

and the implications as we see them are examined.

Central to the quandary into which the Sub-Committee has been put is the judgment of the
High Court in Maguire & Others v Ardagh & Others (the Abbeylara case). On 23 November
2001, the High Court ruled that the Abbeylara parliamentary inquiry the subject of judicial
review was ultra vires in that legislation conferring the power to inquire had not been enacted
and there was no power to hold an adjudicative inquiry in the first place. The Court further
ruled that the procedures of the Abbeylara Sub-Committee did not comply with the
requirements of natural and constitutional justice.

We make the distinction between constitutional interpretation, properly a responsibility of
the Courts, and constitutional policy, under our current Constitution the responsibility of the

Oireachtas, and ultimately the people.

It is now for the Supreme Court to determine whether, under the current Constitution, there is
an inherent power of inquiry in parliament and the extent to which procedures that we have
developed and adopted are in conformity with constitutional and natural justice. Should the
Supreme Court uphold to any significant extent the ruling of the High Court then, in our view
significant issues of constitutional policy shall arise for the Houses of the Oireachtas and

perhaps also for the people.

As a matter of constitutional policy an effective parliamentary power of inquiry is in our view
essential to the relevance of parliament to public life in a modern-day representative
democracy. Simply put, the parliamentary inquiry properly organised and conducted, is a
natural extension of the legislative arm of government and it differs from other forms of

public inquiry.

In this Interim Report, again from the perspective of constitutional policy, we make the case
for such development of the committee system. It is in essence a "good thing". Regrettably,
parliament is perceived by some as being diminished in relevance, while the executive and
judicial arms continue to develop. Furthermore, we believe that this model of inquiry can be a

3



focused, cost-effective, expeditious and fair means of dealing with issues of important public
interest, legislative proposals, public accountability of the executive and its agencies and
value for money in respect of public monies, whether voted by the Dáil or raised from other

sources.

Significant effort and resources were committed to this inquiry process and it is all the more
regrettable therefore that we have been unable to conclude the task to which I believe we
applied ourselves in a diligent manner. In this context I wish to acknowledge the contribution

and application of my fellow Deputies on the Sub-Committee, Martin Brady TD, Austin
Currie TD, Jim Higgins TD, Noel O'Flynn TD and Pat Rabbitte TD, who participated in

public sittings for 26 days as well as numerous private sessions of the Sub-Committee - in all

102 meetings and a combined total of two hundred and thirty five hours.

I also wish to acknowledge and thank all of those who assisted and serviced our Sub-
Committee: the Clerk of the Sub-Committee, Ms. Ita Ni Dhonnchadha and her staff; the staff
of the Office of the Houses of the Oireachtas; the Clerk of the Joint Committee, Padraig
Donlon; Mr. Art O'Leary, Head of Committees; our legal advisors, Mr. Frank Clarke SC and
Mr. Felix McEnroy SC and Ms. Emily Farrell BL and our instructing solicitor, Mr. Kevin
Kilraine, augmented when required by Mr. Henry Abbott SC, Mr. Paul Gilligan SC, Gerard
Hogan SC, Mr. Alex Owens SC, and Mark O Mahony BL; our consultants, Chapman Flood
Mazars represented by Mr. Eugene McMahon, Mr. Mark Kennedy and Mr. Eamon O
Halloran; Dr. John Hill; and the personal assistants to the individual members, Mark
Brennan, Paul Callaghan, Fionna Crawford, Eanna O Loinsigh, Finbarr O Malley and

Feargus O Raghallaigh.

So many people contributed so much, at times in difficult circumstances. It is, again, a
source of frustration for us all that ultimately we have been prevented from delivering on the

mandate given us by the Houses of the Oireachtas.

At its meeting of 4 April 2002 the Sub-Committee agreed its Interim Report and instructed

that it be laid before both Houses of the Oireachtas on Friday 5 April at 12 noon.

Sean Doherty TD

Chairman
5 April 2002.
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Interim Report

Part One - Preliminary

1.1 This is an interim report from the Sub-Committee on the mini-CTC signalling project
established by the Joint Committee on Public Enterprise and Transport. It reports that

we have not to date completed the inquiry which we were charged to undertake and

that we shall not, in the circumstances that have now arisen, complete the inquiry.
Legal events combined with the legal timescale and the political calendar have

combined to thwart us in our task.

1.2 We would stress that non-completion of the Inquiry is due to forces and events
outside our control. These forces and events are in the main in the legal realm and
have acted to delay and then to interrupt our work. Principal among them is the
outcome and consequences of the High Court judicial review in the case of Maguire
and Others v Ardagh and Others ("the Abbeylara decision") and the impact ofthat
judgment, delivered on 24 November 2001, on our Inquiry. This was the second time
that the High Court made an Order directly affecting the functioning of the mini-CTC
Inquiry. The text of the judgment is to be found at Appendix One.

1.3 Our Sub-Committee was not a party in the Abbeylara case although the decision does
make reference at page 88, to our Sub-Committee as well as to the proceedings
involving our Sub-Committee then (and still) outstanding at the High Court.

1.4 Those proceedings centre on the action of the family of the late Mr. Michael
McDonnell, former Chief Executive of CIÉ, against the Sub-Committee - McDonnell
v Brady and Others. At the time of writing the substantive case (judicial review of the
work of our Inquiry) has not been assigned a hearing date.

1.5 In giving leave to the family of the late Mr. Michael McDonnell (the applicants) for
that judicial review on 3 October 2001 Mr. Justice Kelly made an Order putting an
immediate stay on our public proceedings. This caused a suspension of our Inquiry
pending appeal. A copy of the Order is to be found at Appendix Two of this Report.

1.6 After application to Mr. Justice Kelly, and to the President of the High Court, Mr.
Justice Morris, the Sub-Committee's application to remove the stay imposed on our
proceedings was heard, on notice to all interested parties, by Mr. Justice O'Caoimh.
On 15 October 2001 Mr. Justice O'Caoimh ordered the removal of the ex-parte stay
on the Sub-Committee's proceedings. A copy of the transcript of that judgment is

included at Appendix Three.

1.7 At the suggestion of the President of the High Court, an application was made by the
Sub-Committee to Mr. Justice Kelly to permit the evidence of two witnesses to be
taken on commission by Mr. Christopher Meehan, Barrister-at-Law. These witnesses
had traveled to Ireland at the request of the Sub-Committee from the United States
and Taiwan respectively to give evidence to the Inquiry. Mr. Justice Kelly permitted
a variation of his Order staying the inquiry so that this evidence would not be lost. On
the night of 5 October, and into the early hours of the morning of the following day,
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the evidence was "taken on commission", and held in escrow pursuant to the High
Court Order.

1.8 The family of the late Mr. Michael McDonnell appealed the decision of Mr. Justice
O'Caoimh to the Supreme Court and on 31 October 2001 that court upheld the
decision of Mr. Justice O'Caoimh. The Sub-Committee was, as found by the
Supreme Court, part of the legislative arm of Government.

1.9 In its judgment, delivered by Keane CJ on 31 October 2001, it is stated at page 24
that, "This sub-committee, having been established by a joint Oireachtas committee,
must be regarded as part of the legislative arm of government.  While it has been
made clear on more than one occasion that the respect which each branch of
government owes to the other branches will not inhibit the judicial branch from
intervening where the Constitution is being violated by either or both branches, I am
satisfied that such a situation has not been reached in the case of the sub-committee. "
The full text of the Supreme Court decision is to be found at Appendix Four.

1.10 It is clear from the above that our Sub-Committee has found itself directly and
indirectly embroiled in or affected by legal challenges to the system of Parliamentary
Inquiry. In this respect the experience of this Parliamentary Inquiry (and the
Abbeylara Inquiry) differs from that of the first Inquiry to be conducted under the
Committees of the Houses of the Oireachtas (Compellability, Privileges and
Immunities of Witnesses) Act, 1997 and the Comptroller and Auditor General and
Committees of the Houses of the Oireachtas (Special Provisions) Act, 1998, that of
the Committee of Public Accounts Sub-Committee on Certain Revenue Matters (the

DIRT Inquiry).

1.11 It is well known that the life of the 28th Dáil has reached the point at which its
dissolution and a General Election is imminent. This combined with the legal events
outlined above, ensures that the Parliamentary Inquiry that the Sub-Committee was
charged to undertake cannot now be completed. The risk identified by the Supreme
Court in October 2001, at page 20 of its decision, in respect of the continuation of the
stay then in place, that, "given that the Oireachtas is in the last months of its present
term, the risk that the sub-committee will not have completed its inquiry and
published its report prior to the dissolution of Dail Eireann ... is a real one, which
must affect any determination as to where the balance of convenience lies ", has

crystallised.

1.12 At the outset we wish to make it clear that what follows is our own considered
reaction to the challenges to our proceedings and the Abbeylara judgment, as it affects
our work and the workings of the Oireachtas in general. We have not sought or
received any input from the Abbeylara Sub-Committee. We have however consulted
with our counsel. Legal counsel are of course free to advance in court a succession of
arguments, some of them in the alternative, so long as they reasonably advance their

¿clients' position. However, to the extent that we deal with propositions of law, we
confine ourselves here to setting out those propositions which seem to us most
comfortably, consistently and coherently to accord with our own practically acquired
experience of the system of public administration that is provided for and governed by
the Constitution, and our relative position as parliamentarians within that system.
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1.13 This interim report is confined in the main to reporting to the Houses of the
Oireachtas the implications for our Inquiry and for the Oireachtas in general of the
Abbeylara decision as they appear to the Sub-Committee, including in the light of and

in interaction with our own proceedings outstanding, McDonnell v Brady & Others.

We do not deal with, touch on or report upon the substance of our Inquiry ("the mini-

CTC Inquiry") or the merits of the proceedings pending against the Sub-Committee.

However it is appropriate to outline briefly the background to our establishment and
our inquiry and the principal milestones in the Inquiry, which we do in Part Two of

this report.

Structure of this report

1.14 In Part Two we provide an outline of the mini-CTC Inquiry.

1.15 In part Three we outline certain aspects of the Abbeylara decision, paying particular
attention to the decision as relevant to the functioning of our Sub-Committee and its

Inquiry.

1.16 Part Four deals with the implications of the Abbeylara decision for our Sub-
Committee as it appears to the Sub-Committee. The impact of the judgment was
outlined in brief in the Opening Statement of the Chairman on 27 November 2001.

This Part extends that discussion.

1.17 Part Five considers the wider implications of the Abbeylara decision for the Houses of
the Oireachtas.

1.18 In Part Six we set out our thoughts on the doctrine of the separation of powers and the
power of parliament to inquire.

1.19 In Part Seven, we provide some discussion of procedural law and our rules of

procedure.

1.20 Finally, in Part Eight we make some brief concluding remarks and in Part Nine we set
out our Orders of Reference and the membership of the Sub-Committee and the Joint

Committee on Public Enterprise and Transport.
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Part Two - The mini-CTC Inquiry

2.1 The proximate cause of our inquiry was the apparent over-run against budget and the

delay in the completion of a centralized traffic control and signalling system (the

mini-CTC) for more lightly used rural sections of the rail network of Iarnrod Éireann.

During the course of the evidence gathering public phase of our Inquiry the contract

for the construction of the mini-CTC, entered into by Iarnrod Éireann in July 1997

with the Italian/Irish consortium, Sasib/MNL, was abandoned.

2.2 At around the same time as the start up of the mini-CTC installation work, a rural

railway crossing at the village of Knockcroghery in County Roscommon required to

be relocated and resignalled, which contract also went over budget and time.

Furthermore, Iarnrod Éireann's parent body, CIE, had entered into an arrangement

with the telecommunications company Esat, for the laying trackside along the entire

length of the permanent way of a national fibre optic telecommunications backbone to
be owned by Esat. All three of these actions were separate but also to some degree or

another interconnected.

2.3 On 26 October and 7 November 2000, following media reports, the Joint Committee

on Public Enterprise and Transport examined the cost overrun against budget and the

delay in completing the mini-CTC and issues relating to the Esat arrangement.   The

Joint Committee was concerned in the public interest to establish what the facts were.

There was furthermore on 19 October 2000 a request to the Joint Committee by the

Minister for Public Enterprise, Mrs. Mary O Rourke, TD to have the issues involved

examined. The parties examined were the Department of Public Enterprise and
CIÉ/Iarnród Éireann. Under the rules of procedure of these Hearings the witnesses

from both organisations who testified were not compelled and did not have absolute

privilege.

2.4 One witness at those initial Hearings was the late Mr. Michael McDonnell, then

Group Chief Executive of CIÉ and Chairman of Iarnrod Éireann. Mr. McDonnell

subsequently resigned from his positions at CIÉ Group and on 8 April 2001 died

tragically. We wish again to put on record and acknowledge the assistance given to

the Joint Committee by the late Mr. McDonnell and his co-operation with the Joint

Committee in its consideration of the issues in question.

2.5 The outcome of these hearings and subsequent deliberations of the Joint Committee

was a decision to establish the Sub-Committee and to have an examination in private

carried out on its behalf by the firm of accountants, Chapman Flood Mazars (CFM),

the appointed consultants. CIÉ co-operated with this phase of our work, making

significant voluntary disclosure to the Committee.

2.6 Following the establishment of the Sub-Committee compellability powers were

granted on application by the appropriate Sub-Committee of the Joint Committee on

Procedure and Privilege (CPP) in April 2001.
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2.7 Subsequent to the original grant of powers of compellability on 11 April, directions
were issued by the Sub-Committee on 24 April 2001 to relevant parties. A number of
parties made representations in the process of complying with the Orders of the Sub-
Committee concerning time limits for the discovery of documents.

2.8 Furthermore, additional information coming to the attention of the Sub-Committee led
it to seek an expansion of its orders of reference. In early May 2001, in light of these
developments and in the interest of fair procedure the Sub-Committee decided to

withdraw the directions already given to parties.

2.9 It also sought an amended Order of Reference (expanded orders of reference) and to
resubmit its application for compellability powers to the Joint Sub-Committee on
Compellability of the Committee on Procedures and Privileges of Dáil and Seanad
Éireann, in other words to start afresh. Parties were informed of the decision by the
Sub-Committee to withdraw its original directions and that fresh directions would be
given at an early date. In the meanwhile they were asked to continue with the

discovery process pending re-direction.

2.10 Following the passing of motions by Dáil and Seanad Éireann on 24 May 2001, the
orders of reference of the Sub-Committee were changed and a fresh consent was
given by the Joint Sub-Committee on Compellability of the Committee on Procedures
and Privileges of Dáil and Seanad Éireann on 14 June 2001.

2.11 Our Orders of Reference required that "The circumstances surrounding the entering
into and the performance of the Iarnród Éireann mini-CTC and Knockcroghery
signalling projects and the Esat/CIÉ cabling and telecommunications project and
related matters be inquired into and reported on by the Sub-Committee on the mini-
CTC Signalling Project to the Joint Committee on Public Enterprise and Transport,
taking into account progress already made on the matter by the Joint Committee and

any Sub-Committees thereof. "

2.12 Parallel with the establishment of our Inquiry there was also established by the
Oireachtas a second, unrelated Inquiry. This was into the events of 19 and 20 April
2000 at Abbeylara, the fatal shooting by Gardai of Mr. John Carthy at Abbeylara on
20 April. Following the shooting there was an internal Garda inquiry into all of the
circumstances surrounding the events at Abbeylara. The report was submitted to the
Commissioner of the Garda Siochana and the Commissioner in turn, submitted his
report to the Minister for Justice, Equality and Law Reform. The Minister referred
the Commissioner's report to the Oireachtas, following which both Houses referred it
to the Joint Committee on Justice, Equality, Defence and Women's Rights. The Joint
Committee established a Sub-Committee and the Sub-Committee embarked on an

inquiry on 24 April 2001.

2.13 During the Abbeylara Inquiry nine Garda witnesses indicated their intention in the
circumstances to apply for Declarations under the compellability legislation relieving
them from attending and giving evidence to the Inquiry on 27 April 2001.
Subsequently they joined with a number of other Garda witnesses in legal proceedings

against the Sub-Committee, by way of judicial review.
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2.14 The challenge to the Abbeylara Sub-Committee did not at that stage affect our work.
On 18 July 2001 there was held a preliminary hearing of the mini-CTC Inquiry at
which the Chairman made a lengthy Opening Statement in which were detailed the
membership of the Sub-Committee, the composition of the Sub-Committee's legal
and financial advisors, the purpose and framework of the Inquiry and the issues to be

inquired into.

2.15 At the preliminary hearing also applications for the right of audience were invited and
considered. It then adjourned until 10 September 2001 when it commenced the
evidence-gathering phase of its inquiry.

2.16 One aspect of the decisions taken in relation to applications for right of audience
deserves mention. This was the decision in relation to the application made on behalf

of the widow and family of the late Mr. Michael McDonnell to be granted
representation at the evidence gathering phase of the Inquiry. Her concern was,
appropriately and understandably, to defend her late husband's reputation against

unjust attack. While of the view that they were not strictly required in law to grant
her application the Sub-Committee, honourably, allowed her to be legally represented.
Her legal representatives were therefore entitled to cross-examine any witness whose

evidence might be damaging to the interests she sought to represent and all relevant
papers and documents discovered to the inquiry were made available. In all of this, as

was remarked by the Supreme Court in its decision of 31 October, "she is clearly in a

significantly different position from those persons still alive who have an admitted
and indisputable constitutional right to the vindication of their good name " and it was

"beyond doubt that the applicant [Mrs. McDonnell] has been afforded important
safeguards which will be of assistance to her in defending her late husband's

reputation against unjust attack. "

2.17 On 10 September 2001 the Sub-Committee commenced its public hearings - the
taking of sworn evidence from witnesses representing parties.

2.18 On 3 October 2001 and during the evidence-gathering phase of our inquiry the family
of the late Mr. Michael McDonnell commenced legal proceedings against the Sub-
committee. As has been mentioned previously, the High Court in granting the family
leave to apply for judicial review put a stay on our proceedings. While this stay was
being appealed the hearings were obviously adjourned. In the interim however, Mr.
Justice Kelly did vary the stay to allow for the taking of testimony of two witnesses,
Mr. Padraic Casey of Norcontel and Mr. Jarleth Burke, who had worked with Esat

during the relevant period, to be taken on commission on October 5-6,2001. Both

these witnesses had traveled to Ireland especially to attend and give testimony to the

Inquiry.

2.19 After the injunction was lifted by the High Court on 15 October 2001 the inquiry
remained adjourned pending the decision of the Supreme Court on appeal. The
hearings finally resumed on 6 November 2001 after the Supreme Court confirmed the
decision of 15 October 2001 of the High Court. Parallel, the Abbeylara case was
concluded and the decision of the Court was awaited. The decision was announced
on Friday 24 November 2001. It ruled comprehensively in favour of the Gardai.
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2.20 Having considered the implications of the Abbeylara decision, on the morning of

Monday 27 November 2001 the Chairman outlined the implications for our work by

way of a Statement and decision which announced an adjournment sine die of our

hearings. The transcript of the proceedings of 27 November of the Sub-Committee,

including the Chairman's Statement and decision, is included in this Report at

Appendix Five.

2.21 Up to and including its adjournment sine die on the morning of 27 November the Sub-

Committee sat in public a total of 26 days. In addition, on the evening and night of 5-

6 October evidence was taken on commission by order of the High Court.

2.22 On the morning of 27 November the Sub-Committee was in the closing stages of the

evidence-gathering phase of the inquiry. By that point the Sub-Committee had sat in

public for a total of 26 days including the Preliminary Hearing of 18 July. Some 75

witnesses had given testimony. Aside from a number of relatively minor evidential

matters the only evidence to be heard at the point of adjournment was the conclusion

of the cross-examination of two witnesses by Mr. Patrick Rowan on behalf of the

family of the late Mr. Michael McDonnell, who had been granted legal representation

at our hearings. There was then to be heard closing submissions from persons

concerned in the inquiry. At that point the public phase of the Inquiry would have

concluded and we would have adjourned to prepare and consider our report.

2.23 In the wake of the High Court judgement the Abbeylara Sub-Committee decided to

appeal the decision to the Supreme Court. It secured an early hearing for the Appeal.

The case commenced on 15 January and concluded on 22 January 2002. Judgement

was reserved. In these circumstances our Sub-Committee remained in existence in

the hope of an early Supreme Court decision, which might reverse the decision of the

High Court.

2.24 The interaction between the Abbeylara proceedings and judgement and the litigation

against our own committee caused delays and interruptions in our Inquiry.

Furthermore, the interaction has come to be such that we now find ourselves unable to

complete our Inquiry. Critically, while the Supreme Court gave Abbeylara an early

hearing, it has yet to give its judgement. Secondly, the High Court has not been able

to give us a date for our own judicial review. Furthermore, we gave an undertaking to

the High Court that there would be no report published pending the hearing of our

case. This was in the belief that we would get an early hearing and that in any case

we would be able to finish out our hearings and prepare, if not publish, our report in

the lifetime of this Dáil. Our best hopes have not come to pass and our worst fears

have been realised. The great risk that emerged - that the legal timescale might not

match the parliamentary - has crystallised.

2.25 In early March the Sub-Committee decided that we had reached the point in all of the
circumstances that it was not now possible to conclude the inquiry. Furthermore we

decided that an interim report to the Houses of the Oireachtas was not only

appropriate but also necessary in the circumstances.
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Cost of Inquiry to date

2.26 Apart from the importance of our Inquiry from the standpoint of holding the system of

public administration to account there is also the considerable amount of public

monies that have been expended in conducting the examination. We have had to have

command over significant public resources in order to pursue our examination of the

mini-CTC project and related matters including the Esat contract.

2.27 Officers in a number of Departments and public bodies have had to devote time and

resources to complying with discovery orders and testifying to the Sub-Committee.

Other, private, bodies and individuals have also had to comply with discovery and

testify at our hearings. The Office of the Houses of the Oireachtas has also had to

devote resources to secretariat and technological support. There was the need to

employ legal advisors and financial consultants. Our Inquiry took significantly longer

than anticipated to get as far as it did, due to the legal cases and challenges that

affected our work. Additional secretariat, technical and advisory and legal resources

were therefore required and there was the cost of representation of the Sub-Committee

at a number of court hearings.

2.28 It is estimated on an interim and incomplete basis that our costs to date are in the

order of € 1.56m. This is an incomplete estimate. It is a 'paid to date' figure, which

must be stressed. It does include the paid cost to date of the financial advisors and

legal advisors as well as the personal assistants to the Members of the Sub-

Committee. It also does include an estimate of print and stationary costs to date and

IT costs. It does not as yet include the full cost of the secretariat, the cost of overtime

grades or reporting staff. In respect of legal costs it does not include any estimate of

imponderables such as the cost of discovery or other legal costs that may arise in the

future. However it is a significant sum, to which may be added the costs of discovery

incurred by parties for which the inquiry may be liable and other legal costs that may

also be incurred.

2.29 In respect of all of this the Sub-Committee wishes to put on record its appreciation of

the attitude of the Minister for Finance, Mr. Charlie McCreevy and the officers of the

Department of Finance, the good will and additional resources that they extended to

the Sub-Committee when the need arose. However, and to repeat a point made by the

PAC Sub-Committee in its final report, this experience does not take from the fact

that we were dependent on the good will of the Government even if always

forthcoming.

2.30 Our experience in regard to resources closely mirrors that of the DIRT Sub-

Committee - an insufficiency of resources combined with forthcoming good will in

Government. We would also echo the remarks of the final report of the DIRT Inquiry

that,
"The main argument for the strengthening of the Houses of the Oireachtas is

that it enhances public accountability. A vigorously active and independent

parliament with the powers to investigate matters of serious public importance

will ensure that the systemic abuses and breakdowns of good government
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highlighted by this [DIRT] Inquiry, the Tribunals and other inquiries, makes it
much less likely that it will happen again. "

Parliamentary Inquiry into DIRT,

Final Report, p92.

2.31 The Government has accepted the principal recommendations for parliamentary
reform made by the DIRT Inquiry. These include the establishment of an Oireachtas
Commission to oversee and have responsibility for the budget of the Houses of the
Oireachtas. In this regard, it was stressed by the DIRT Sub-Committee in its two
main reports (and accepted) that the resourcing of Oireachtas Members fell far short
of the international norm and that there was a corresponding need to increase the
financial resources of parliament and parliamentarians. The Oireachtas Commission
and the improved resourcing of parliament have yet to be provided for. However
publication of the legislative proposals is now imminent. On Tuesday, 19 March last
the Secretary General of the Department of Finance, Mr. Tom Considine, informed

the Committee of Public Accounts that publication of the Bill was expected before
Easter. He said that under the proposed new dispensation, "a specified sum of money
will be a charge on the Central Fund, to meet the current budget requirements of the
Office of the Houses of the Oireachtas for three years. The management of the Office
of the Houses of the Oireachtas will be entrusted to an independent Commission
consisting of the Chairmen of both Houses, a Minister's representative, four members
of Dáil Éireann and three Senators together with the Clerk of the Dáil.  We are now
at a stage where we expect to put the Bill to the Government with a view to publishing

it before Easter. " l

2.32 In his oral evidence Mr. Considine also informed the PAC that the international
benchmarking of the current budget of the Office of the Houses of the Oireachtas and
supports for Members of the Houses was close to finalisation and that the outcome of
this benchmarking would be input to establishing an appropriate level of funding for
the Oireachtas and its Members.

2.33 These announcements and decisions are very much welcome. We shall examine with
interest the proposals of the Bill, not least in respect of what is to be provided for by
way of support services for parliamentary inquiries under the new system. For

example we are convinced that there is a need to provide in statute for a preliminary
exercise to be carried out by an appropriate firm or public office or agency such as the
C&AG. This would greatly focus and expedite the hearings and ensure that the issues
of central importance are brought to the fore at a formal preliminary stage of inquiry.
In the light of our own experience this is a vital aspect of the proposed new order for
the national parliament. This issue was dealt with in the reports of the DIRT Inquiry.
Again echoing the reports of the DIRT inquiry we recommend the incorporation of
such provisions in the Bill to establish the Oireachtas Commission.

1   From Statement of Mr. Tom Considine, Secretary General of the Department of Finance regarding his
Department's Report of 11 January 2002 on implementation of the Recommendations of the Final Report of the
parliamentary Inquiry into DIRT. Public Accounts Committee, Tuesday 19 March 2001. The Bill was
published on 29 March 2002. The text of the Bill may be accessed at
http://www.irlgov.ie/fuiance/publications/legi/oireachtas.pdf
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2.34 There are many detailed observations that the Sub-Committee might make in respect

of the functioning of parliamentary inquiries in general on the basis of its experience

in the mini-CTC inquiry. They relate to such issues as the management and

administration of the Discovery process, the adequate resourcing, in terms of

personnel, independent, expert professional advice (including legal and other advice)

and technological support in the particular context of conducting inquiries (as

opposed to the 'normal' work of committees). They perhaps come down to one thing

- the need to have a scheme and systems in place to properly and effectively support

the parliamentary inquiry process as distinct again from the normal work of

committees. These deserve examination, perhaps by a select committee, in the

context of enacting the Bill to establish the Oireachtas Commission.

2.35 We attach enormous importance to the organic evolution of the parliamentary system

of inquiry in support of both the legislative function of the national parliament as well

as the scrutinising role of the Dáil under the constitution. There is a detailed

consideration of the role of the parliamentary inquiry in the functioning of the

national parliament in Part Six of this interim report. We attach critical importance to

paragraphs 6.66 to 6.69 in particular.

Legal costs

2.36 The question of costs has arisen as an issue in the course of our Inquiry. The costs

issue was dealt with in the Opening Statement of 18 July 2001. The Statement
outlined, on the basis of our legal advice, at paragraph 146, the position as it appears

in law to be.

"The Sub-Committee has no power under the 1997 Act to make an award of

costs. However the Sub-Committee's legal advisors have given the following

advice on this question. Please note that this is a legal opinion only and it is

of course for any person to take appropriate advice on the issue.

"Section 3(2) of the 1997 Act permits "the reasonable expenses" of

any person giving evidence on foot of a Direction, or to enable such

persons to correct factual errors, or clarify matters for the purposes of

clearing their name, to be paid. The extent ofthat right is not defined

in the Act. It is for the Minister for Finance to determine from time to

time how such expenses should be paid. It may be that persons who

are permitted to have legal representation for the purposes of

participating in the Sub-Committee's work would have the reasonable

costs of such legal representation paid by the Minister for Finance

under such heading of "expenses ". It may well further be that the

Minister for Finance might have regard to any findings of the Sub-

Committee in relation to whether such person or body cooperated with

it in its enquiries in determining the extent to which such expenses
might be met. However it is important for the Sub-Committee to point

out that it has no formal role in the granting of such expenses which

are under the legislation a matter for the Minister.

"Furthermore it should be noted that a number of parties have already
raised with the Sub-Committee the question of the costs of making
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Discovery. The Sub-Committee has already sought the views of the

Minister for Finance on this issue. "

Subsequently, arising from queries raised by a number of parties concerning provision

for the payment of costs associated with compliance with the directives of the Sub-

Committee, sanction was obtained from the Minister for Finance for the payment of

the costs of making discovery on foot of the directives of the Sub-Committee. Such

payments may only be made on foot of a recommendation by the Sub-Committee. In

order to make such recommendations the Sub-Committee requires to be satisfied that
the party concerned has complied with all obligations under the compellability

legislation. In case of any dispute as to quantum, the issue is to be referred for final
determination to a Cost Drawer nominated by the Chief State solicitor. Such costs are
in addition to the travel and subsistence entitlements of any person directed to attend

to give evidence.

The issue of costs is now one of the matters to be determined in the proceedings
pending against the Sub-Committee in the High Court. In the circumstances the Sub-
Committee does not feel it appropriate to make further comment on either the facts, or

the case which it will seek to make.

On the issue of costs, it was stated by the Supreme Court, at page 23 of its judgment,

that
"It is not for this court, at this stage of the proceedings, to adjudicate on the
correctness ofthat view in law, any more than it was for the High Court. It is

sufficient to say that, if the applicant is found to be entitled, either as a matter

of constitutional right or by virtue of the provisions of the 1997 Act, to be paid

the costs of legal representation in these proceedings, she will be entitled to an

appropriate declaration to that effect which will no doubt be acted upon by the

Minister for Finance. It is clearly not, however, a ground on which, at this

stage, the entire proceedings of the sub-committee could be stayed. "
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Part Three - The Abbeylara decision

3.1 On 24 November 2001 the High Court delivered its decision in the Abbeylara case.

In that case 36 officers of An Garda Siochana (the Applicants) sought a judicial
review of the actions of a Sub-Committee of the Joint Oireachtas Committee on

Justice, Equality, Defence and Women's Rights, established to inquire into the

internal Garda report on the Abbeylara incident (the Abbeylara Sub-Committee).

3.2 The Abbeylara case may be traced back to the Abbeylara incident, the fatal shooting

by Gardai of Mr. John Carthy at Toneymore, Abbeylara in the County of Longford on

Thursday 20 April 2000. Following the shooting there was an internal Garda inquiry

into all of the circumstances surrounding the events at Abbeylara. A report ofthat

inquiry was submitted to the Commissioner of the Garda Siochana and the

Commissioner in turn, submitted his own report to the Minister for Justice, Equality

and Law Reform. The Minister referred the Commissioner's report to the Oireachtas,

following which both Houses referred it to the Joint Committee on Justice, Equality,

Defence and Women's Rights.

3.3 The Joint Committee established a Sub-Committee and on 24 April 2001 the Sub-

Committee embarked on an inquiry using the compellability powers conferred by the

Committees of the Houses of the Oireachtas (Compellability, Privileges and

Immunities of Witnesses) Act, 1997 and the Comptroller and Auditor General and

Committees of the Houses of the Oireachtas (Special Provisions) Act, 1998.

3.4 On 27 April 2001 nine Garda witnesses indicated their intention in the circumstances

to apply to the Secretary of the Government, under sections 5(e) and 7(d) of the

Committees of the Houses of the Oireachtas (Compellability, Privileges and

Immunities of Witnesses) Act 1997, for Declarations relieving them from attending

and giving evidence at the Inquiry. At that point the Sub-Committee adjourned its

proceedings. Subsequently these Gardai chose not to proceed with their application to

the Secretary of the Government. Instead, some thirty six Gardai including the nine

who had proposed to apply for the Declarations, all witnesses at the Inquiry, chose to

institute legal proceedings against the Sub-Committee, by way of judicial review. An
ex parte application for leave to apply for judicial review was made on 21 May 2001.

The action was heard between 17 July 2001 and 16 October 2001 (including an

adjournment for the long vacation).

3.5 Joined with the Abbeylara Sub-Committee were Ireland and the Attorney General.

The Applicants sought fourteen reliefs the effect of which if granted, would put an
end to the Abbeylara Inquiry and indeed to the parliamentary system of inquiry

established by the Committees of the Houses of the Oireachtas (Compellability,
Privileges and Immunities of Witnesses) Act, 1997 and the Comptroller and Auditor
General and Committees of the Houses of the Oireachtas (Special Provisions) Act,
1998. In particular the first and second reliefs sought by the applicants were explicit.
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3.6 The first relief sought by the applicants was for "A declaration that the conduct of a
public inquiry with the aid of the power of the State (including the power to compel

the attendance of witness and to compel the production of documents) and conducted

by members of the Oireachtas under the aegis of the Houses of the Oireachtas and

with the authority thereof liable to result in findings of facts or expressions of opinion

adverse to the good name, reputation and/or livelihoods of persons not members of

such Houses is ultra vires the powers of such Houses. " The second relief sought "A

declaration that public inquiries delivery of reports findings of fact or expressions of

opinion under the aegis and with the authority of and enforced by the power of the
State (including the power of compulsory attendances of witnesses and discovery of

documents) liable to result in adverse purported findings of fact or expressions of
opinion may not consistent with the principles of constitutional justice and fairness by
conducted by a tribunal comprised of elected officials. " A total of fourteen reliefs

were sought by the applicants.

3.7 The Abbeylara judgement was delivered on 24 November 2001. It ruled

comprehensively in favour of the Gardai.

3.8 In ruling in favour of the applicants on 24 November the Court made seven Orders.

1. A declaration that the conduct of a public inquiry with the aid of the power of the
State and conducted by members of the Oireachtas under the aegis of the Houses
of the Oireachtas and with the authority thereof liable to result in findings of fact
or expressions of opinion adverse to the good name, reputation and/or livelihoods

of persons not members of such House is ultra vires the powers of such Houses.

2. A declaration that the sub-committee of the Joint Oireachtas Committee on

Justice, Equality, Defence and Women's Rights purportedly convened by
resolution of the said Joint Committee in purporting to report on and investigate
the Abbeylara incident has acted ultra vires the powers conferred by the
Committees of the Houses of the Oireachtas (Compellability, Privileges and

Immunities of Witnesses) Act, 1997.

3. A declaration that the sub-committee of the Joint Oireachtas Committee on
Justice, Equality, Defence and Women's Rights purportedly convened by
resolution of the said Joint Committee in purporting to report on and investigate
the Abbeylara incident has acted ultra vires the powers conferred by the resolution

of Dáil and Seanad Éireann of 25 October 2000.
4. An Order of Certiorari quashing the resolution of the Joint Oireachtas

Committee on Justice, Equality, Defence and Women's Rights on 10 April 2001
whereby the said Committee purported to extend the terms of reference of the sub-
committee purportedly established on the 8 March 2001 by the said Joint
Committee and whereby the said sub-committee was purportedly empowered, if it
considered it necessary to do so, to hear evidence in accordance with the

provisions of the Committees of the Houses of the Oireachtas (Compellability,
Privileges and Immunities of Witnesses) Act, 1997 and to report to the Joint
Committees thereon and to include its findings and conclusions and

recommendations, if any.

5. A declaration that the submission of the sub-committee on the Abbeylara
incident to the Joint Committee on Compellability of Committees of Procedure
and Privilege of Dáil and Seanad Éireann made about the 11 April 2001 was made
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in breach of the terms of reference as comprised in the Order establishing the said

sub-commttee and without jurisdiction.

6. An Order of Certiorari quashing the directions to the applicants requiring them

to attend before the Abbeylara sub-committee, there to give evidence and to

produce documents in their possession.

7. A declaration that the procedures adopted by the Abbeylara sub-commttee do not

comply with the requirements of natural and constitutional justice.

3.9 There were two further matters before the Court that were not touched upon in the
Abbeylara decision. One was the alleged inability of elected representatives to

conduct Inquiries of this type because of perceived structural or objective bias

"arising particularly from their representative functions as elected

parliamentarians. " The second was the alleged inappropriateness of a senator being

a member of the Sub-Committee.

3.10 The Orders made in the Abbeylara decision follow closely the reliefs sought by the

applicants in that case.
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Part Four - The impact of the Abbeylara decision on the mini-

CTC Sub-Committee

"The issue for this Sub-Committee is no longer what happened to the

taxpayer's money but the extent to which the Oireachtas can be permitted

to exercise its legislative junction.

"In due course we will have the courts answer to that question. It is likely

at that time that others will have to consider if it is time, in the interests of

the State, whom we all serve, to go back to the People from whom we

derive our authority, to seek from them a final answer on the matter.

"In the meantime this Sub-Committee will adjourn. I cannot give a date

for its resumption because I have no control over the judicial timescale.

"The proceedings of this Sub-Committee will resume, if they can resume,

when we are permitted to resume. "

Statement of the Chairman & decision of Sub-Committee

Mini-CTC Inquiry
27 November 2001.

4.1 In this Part we outline and discuss the impact on and implications of the Abbeylara

decision for our Sub-Committee. These were rehearsed in substance in the Statement

of the Chairman of 27 November 2001. The above extract from the Chairman's

statement sets out in summary the immediate impact of the Abbeylara decision on our

inquiry.

4.2 The first of the Orders made in the Abbeylara decision (and the first relief sought by

the applicants) is, for our Sub-Committee and for the Houses of the Oireachtas, the

most significant. The effect of the first Order, at least for the time being, is to declare
parliamentary inquiries of the type undertaken by our Sub-Committee under the

Committees of the Houses of the Oireachtas (Compellability, Privileges and

Immunities of Witnesses) Act, 1997 and the Comptroller and Auditor General and
Committees of the Houses of the Oireachtas (Special Provisions) Act, 1998 to be ultra

vires the powers of the Oireachtas.

4.3 In addition, the seventh Order (which echoes the eleventh relief sought by the

applicants), in that it deals with the procedures adopted by the Abbeylara Sub-

Committee, including its procedures in regard to cross-examination, also is

significant.

4.4 The procedures of our Sub-Committee follow closely those adopted by the Abbeylara

Sub-Committee and are ultimately modelled on the procedures adopted by the
Committee of Public Accounts Sub-Committee on Certain Revenue Matters (the

DIRT Inquiry). The Order makes a declaration that the procedures of the Abbeylara

Sub-Committee do not comply with natural or constitutional justice - defacto it may

be that the procedures adopted by the Oireachtas for parliamentary inquiries under the
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compellability legislation equally do not comply with the requirements of natural or

constitutional justice. The issue of our procedures is dealt with more fully in Part

Seven of this report.

The first Order

4.5 The High Court has ruled in effect, in its first Order, that all public inquiries
undertaken by the Houses of the Oireachtas are ultra vires the powers of the

Oireachtas where they are "liable to result in findings of fact or expressions of

opinion adverse to the good name, reputation and/or livelihoods of persons not

members of such Houses". The reasoning in support of this ruling asserted that the

Houses of the Oireachtas did not have an inherent power to inquire and did not have a

statutory power to inquire in the absence of such an inherent power.

4.6 The effect generally of this ruling and the reasoning behind it is to put a stop to

Oireachtas inquiries in such circumstances at least until the Supreme Court decides

the issue on appeal. The circumstances identified in the Order apply to the mini-CTC

Inquiry. While our Inquiry is incomplete and we have not yet considered the

evidence it is of course possible that our Inquiry might result in findings of fact or

expressions of opinion that might be liable to be adverse to the good name, reputation

and/or livelihoods of persons who are not members of the Oireachtas. Therefore the

Sub-Committee felt that it must adjourn.

The Abbeylara Test

4.7 The Abbeylara decision introduces for the future in its first Order a test that shall

operate in respect to its application generally. The test introduced is that of an

Oireachtas inquiry being "liable" to result in findings of fact etc. in respect of non-

members. When a parliamentary inquiry is liable to result in such an outcome the

inquiry is ultra vires the powers of the Oireachtas. In the view of the Sub-

Committee this appears to set such a low threshold of objection to the

jurisdiction of the Oireachtas to inquire in the circumstances defined that the

jurisdiction does not exist in reality.

Other issues

4.8 It would appear from the reasoning in the decision of the Court that this is the

considered intention of the Order. The decision contains a lengthy discussion of

whether there is inhering in parliament a power of adjudication of the kind being

exercised by the Abbeylara Sub-Committee and our Sub-Committee.

4.9 One aspect of the Abbeylara decision was that in practice it had the effect of

preventing the continuance of our inquiry. This occurred at a critical moment. The

legal representatives of the McDonnell family were on the point of concluding the

cross-examination of witnesses. While the family of the late Mr. Michael McDonnell

did not seek to complain about the delay occasioned by the Abbeylara decision the

Sub-Committee was conscious that the right of the family of the late Mr. Michael
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McDonnell to cross-examine was at the least being postponed - at least until the

decision of the Supreme Court, which is at the time of writing awaited.

4.10 Secondly the Sub-Committee was equally conscious of the fact that the right of

various parties and persons to make closing submissions was also at least postponed

as a result of the injunction, again at least pending the outcome of the Supreme Court

appeal. As a result of our inability in the circumstances to complete our Inquiry the

right of cross-examination has ultimately been denied, and the right to make

concluding submissions has, in effect, disappeared.

4.11 The third issue facing the Sub-Committee on the morning of 27 November was the

decision of the Supreme Court in upholding the ruling of Mr. Justice O' Caoimh on

31 October 2001 to lift the injunction then in place on our proceedings. In

communicating the decision of the Court Chief Justice Keane said

"This sub-committee, having been established by a joint Oireachtas

Committee, must be regarded as part of the legislative arm of government.

While it has been made clear on more than one occasion that the respect

which each branch of government owes to the other branches will not inhibit

the judicial branch from intervening where the Constitution is being violated

by either or both of the other branches, lam satisfied that such a situation has

not been reached in the case of the sub-committee. The learned High Court

judge was, in my opinion, correct in concluding that the balance of

convenience in the present case was in favour of discharging the stay

originally granted. "

The language of the Supreme Court decision - the suggestion that the Sub-Committee

was acting as part of the legislative function - is close to the view taken by the US

Supreme Court in various decisions relating to the system of Congressional inquiry in

the United States (further discussed at paragraph 6.14). Of course the observations of

the Chief Justice are not definitive. The judgment of the Supreme Court in the appeal

from the ruling of Mr. Justice O'Caoimh was based on an interlocutory hearing and

therefore, does not have the status of a final judgment. That is, of course, one of the

issues which falls to be determined in the Abbeylara appeal, which is awaited.

4.12 In considering the quandary into which it had been put by the Abbeylara decision the

Sub-Committee decided, respectful of the constitutionally enshrined doctrine of the

separation of powers, that it should not take any step that would consciously

undermine the judicial function. As explained by the Chairman in his opening

statement of 27 November -

"This should be so even if in its result this Sub-Committee is prevented from
establishing what happened to significant sums of public money in relation to

an area of public transport that touches daily on the lives of ordinary people. "

4.13 These remarks are of course qualified by the need, to the extent necessary, to consider
the decision of the Supreme Court on the Abbelara appeal, when that decision is

delivered.
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Part Five - The wider implications of the Abbeylara decision for

the Houses of the Oireachtas

"We have therefore come to the conclusion that the applicant's argument

is correct namely that there is no inherent power in parliament to conduct

an inquiry involving adjudicative functions of the type which were sought
to be exercised by the sub-committee in this case. Such a power is not

inherent under the present constitutional regime governing the National

Parliament nor did it exist in the Parliament established under the

Constitution of the Irish Free State of 1922. "

The High Court
Judicial Review

Maguire & Others v Ardagh & Others

23 November 2001

5.1 In this part we outline and consider the wider implications for the functioning of the
Houses of the Oireachtas, the legislative arm of government, of the Abbeylara

decision as they appear to the Sub-Committee.

5.2 The form of declaratory order made by the High Court affected the ability of our Sub-
Committee to continue its proceedings, even though we were not parties to Maguire v
Ardagh. Equally, until, in this respect at least, reversed - whether on appeal, by
statute or by constitutional amendment - the Abbeylara decision will affect every
future committee seeking to inquire into matters liable adversely to affect the
good name of third parties - regardless as to whether the powers available under
the 1997 Act are sought to be used. This is an enormously significant development,
in the view of the Sub-Committee a restriction even, on the functioning of the

National Parliament.

5.3 Committees, of course, only perform functions on behalf of the House or Houses
which establish them, and they exercise the powers which the Houses decide to confer
on them. They exist purely as agents of the Houses which appoint them and a
curtailment of their powers is a curtailment of the powers of the Houses to entrust

particular tasks to them.

5.4 So, every member of either House has had, to that extent, their rights as members
curtailed by virtue of this judgment.
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Legal status and personality of the Oireachtas

5.5 Dáil and Seanad Éireann are curious institutions in terms of legal status and
personality. They are the two Houses of the "National Parliament" - Article 15.1.1 -
and their members have duties as "public representatives" - Article 15.15. Somewhat

more floridly, their members, or at least the Dáil members, have been designated by

the people as "rulers of the State" for the purposes of Article 6.1.

5.6 Yet the Houses themselves do not have legal capacity, for example, to hold property
or to sue and be sued. The Houses have certain public functions conferred on them but

have no continuous existence separate from the members. It seems the members

belong to what is simply an unincorporated body of persons that every so often ceases

to exist, before it is again reconstituted with a different membership. There is no
provision for legal continuity to govern something like the survival of a cause of

action, or the ability to maintain or defend an action, from Dáil to Dáil.

5.7 And, as we understand the present situation, upon the dissolution of the Dáil by

Presidential proclamation, not only does the House cease to exist but so also do its

committees and the joint committees. (We understand that the position in relation to
Seanad Éireann is somewhat different. It is never actually dissolved. Instead its

membership changes on foot of various elections and nominations.)

5.8 The respondents in the Abbeylara case and in the mini-CTC (McDonnell) case were
sued in their capacity as members of sub-committees which attempted to exercise

certain powers aimed against the plaintiffs. In the case of Abbeylara the decision of
the High Court - and the appeal to the Supreme Court - is grounded on that specific

factual state of affairs. Courts decide cases by reference to the facts before them. They
are not available to answer questions of law in the abstract, which have no basis in a

live issue in dispute between parties.

The possibility of mootness arising

5.9 So, if we, the respondents in the McDonnell case cease to be members of the mini-

CTC committee - and, in fact, the committee ceases to exist - as a result of the

dissolution of the Dáil, the risk must be that the McDonnell case could then be
adjudged to be "moot", on the grounds that it seeks to determine a question of law

that is no longer required in order to determine the respective rights and obligations of

the parties to each other.

5.10 It may be the case that the Houses of the Oireachtas do have legal personality by
virtue of the Constitution. However the law is regrettably unclear on the point and we

are advised that it would be unwise for the time being to rely on such assumed legal
personality. It may in the alternative be the case that the continuing presence of the
Attorney General as another respondent in the action is sufficient to ensure survival of

the appeal. That depends on the precise capacity in respect of which the Attorney was
sued - the judgment of the High Court does not provide much assistance in this regard
- and whether that capacity is sufficient to entitle him to retain carriage of an appeal
that would otherwise be moot. Another possibility is that one of the more suitable
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officials (e.g. the Clerk of the Dail), or alternatively, the Ceann Comhairle could be
joined to defend litigation on behalf of the Houses of the Oireachtas. We believe that

the views of the Attorney should be sought on this aspect and they should be

available to the Houses.

5.11 In any event, it seems to us to be a fundamental proposition that, in order properly to

determine a court action, all necessary and proper parties (but of course no others)

should be before the court, so as to ensure that all matters in dispute in the

proceedings may be effectively and completely determined and adjudicated upon.

5.12 We know that the courts have power to add a person as a party who ought to have

been joined originally or whose presence before the court is necessary (Orders 15 and

17 of the Rules of the Superior Courts appear relevant). It must surely be the object

of any reasonably sophisticated legal system that the procedures are adequate to

ensure that all parties to disputes relating to the same subject matter are brought

before the court at the same time, so that disputes may be determined without

the delay, inconvenience and expense of separate actions and trials, and to

prevent justice being defeated for want of parties.

5.13 We welcome the fact that Sections 3 and 9 of the Houses of the Oireachtas

Commission Bill, 2002 deal with the questions of the legal personality of the Houses

and of there being appropriate parties to continue the conduct or defence of judicial

review proceedings. However the Bill remains to be enacted.

Separation of powers in constitutional theory

5.14 The issue and the meaning in law and under our Constitution, of, the constitutional
theory known as "the separation of powers" has been brought into play in the

Abbeylara decision.

5.15 The general constitutional theory of the separation of powers is well known. While

the theory is of ancient origin the modern day version of it is seen to derive from the

French philosopher Montesquieu and Constitution of the United States of America.
This theory distinguishes between three arms of government - the executive arm, the

legislative arm and the judicial arm. These three arms are separate and respect each

other and each other's functions and powers. However as is contended in the

following paragraphs, theory and reality differ considerably while also, the three arms

of government of the theory in the abstract do not fully comprehend the scope of

modern-day government.

5.16 In his work Constitutional and Administrative Law (3rd edition) SA de Smith, having
observed that while everyone who tries to define it begins with an assumption that it
is a good thing, like justice or courage, this is not to say that the quintessence of the
separation of powers doctrine is easy to distil, has this to say on the subject:

"The doctrine has emerged in several forms at different periods and in

different contexts. It is traceable back to Aristotle; it was developed by Locke;
its best-known formulation, by Montesquieu, was based on an analysis of the

English constitution of the early eighteenth century, but an idealised rather
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than a real English constitution; the disciples of Montesquieu, particularly

numerous in the North American colonies, added their own refinements ...

The doctrine as propounded by Montesquieu and his followers may be stated

briefly as follows:

1. there are three main functions of governmental function: the

legislative, the executive and the judicial;

2. there are (or there should be) three main organs of government in a

state: the Legislature, the Executive and the Judiciary; and

3. to concentrate more than one class of function in any one person or

organ of government is a threat to individual liberty.

"For example, the Executive should not be allowed to make laws or adjudicate

upon alleged breaches of the law; it should be confined to the executive

functions of making and applying policy and general administration."

"Imperfect" adoption of separation of powers

5.17 It appears to the Sub-Committee that Montesquieu's formulation of the separation of

powers - in that it contemplates a clear-cut distinction between the executive, the

legislature and the judiciary in respect of their functions and duties - is today

something of a misnomer.

5.18 In Ireland, as in the United Kingdom, we have Cabinet government with a
parliamentary Executive - in fact, the blending of the Executive and Legislature is a

fundamental characteristic of both our systems of government. Two authorities,

Hogan and Morgan, in their work, Administrative Law in Ireland, refer to our system

of parliamentary government as a "fused executive-legislature". Law-making powers
are also delegated by the Oireachtas to members of the Executive; powers to

determine justiciable controversies in minor matters are confided to Ministers and to

specialist tribunals. Equally, as a matter of fact, the legislature from time to time acts

judicially.

5.19 One example of the adjudicative role of parliament in Ireland is the procedure of the

Oireachtas for considering Private Bills and the enactment of Private Acts.

Adjudicative role of parliament - private Acts of the Oireachtas

5.20 The enactment of what are known as Private and Local Acts is a little known feature

of our parliamentary life that is relevant to consideration of the adjudicative powers of

the Oireachtas. Private Bills have their origins in a common law right to petition
Parliament as a means of getting redress for individual problems - the Private Bill

was the procedure under which there was a right to petition for divorce under the
1922 Constitution. The procedure is also used to confer on chartered towns,

corporations, local authorities, utilities and so on special legal powers which they

require for public purposes and which they would not enjoy under the general law.

5.21 Standing Orders for Private Bills were jointly adopted by the Dáil and Seanad in
1923. These Standing Orders were based on those of the British House of Commons,
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with the difference that as much as possible of the procedure governing the passage of
Private Bills was made joint, so as to save expense to the promoters.

5.22 Any person or group desiring to introduce a Private Bill has to lodge an application in
the Private Bills Office, in conformity with prescribed conditions. The Examiner of
Private Bills examines the Bill and reports as to its compliance with Standing Orders.

The Bill is then deemed to have been read for the first time in the Seanad. After its
second reading, it is referred to a joint committee of the Houses, which hears evidence
on behalf of the promoters. The promoters are represented by counsel instructed by a
firm of solicitors, who take out the status of 'parliamentary agents' for the purpose.
Witnesses may be cross-examined on their evidence by parties who oppose the
passage of the Bill. Fourth and Fifth stages are taken in the Houses in the usual way,
although debate is generally pro forma.

5.23 Private Bills are often non-contentious but they have been opposed (Trinity College
Dublin Charters and Letters Patent (Amendment) Act, 2000) and also rejected. In
1931, for example, the Senate rejected at second stage a Private Bill for the conferring
of Irish citizenship on a named Czechoslovak national (Heller Citizenship Bill, 1931).
Notoriously, the Free State Oireachtas, which had jurisdiction to enact Private Bills
for divorce, found itself incapable of even considering the merits of any such Bill - let
alone reject them - and three Private Divorce Bills lodged with the Examiner in 1924
were eventually withdrawn by their promoters.

5.24 Although it is not explicitly adverted to, a recognition of the ability of the Oireachtas
to legislate so as to alter the rights and obligations of specific and named individuals,
having satisfied itself in accordance with its own procedures as to the merits of such a
course of action, seems to be implicit in the judgment of Mr Justice Walsh in the well
known case of East Donegal Co-Operative v Attorney General [1978] IR 317. That
case concerned a power conferred on the Minister for Agriculture, in connection with

livestock marts, to make statutory orders granting exemption from the provisions of
the relevant legislation "in respect of the carrying out of any particular business or
business of any particular class or kind". According to the Court, it was legitimate
for the Oireachtas to delegate to the Minister a power to make different provision as
between different classes or kinds of businesses. However, when it came to

differentiating between particular businesses: -
"The constitutional right of the Oireachtas in its legislation to take account of
difference of social function and difference of capacity, physical and moral,
does not extend to delegating that power to members of the Executive, to the
exclusion of the Oireachtas, in order to decide as between individuals (all of
whom are, by the terms of an Act bound by it) which of them shall be exempted
from the application of the Act... ".

5.25 Therefore, so much of the section as related to a power to exempt particular business,
as opposed to businesses of a particular class or kind, fell as unconstitutional. The
reasoning of Mr. Justice Walsh seems to be grounded on an implicit acceptance that
the Oireachtas would itself have had the power to make such distinctions within the
body of the legislation.
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5.26 The Dáil and Seanad Standing Orders for Public Business each contain an Order

dealing with the procedure to be adopted in relation to what are called "Hybrid Bills".

These are Bills which, although introduced as Public Bills, affect private interests in

such a way that, if they had been promoted as Private Bills, the relevant Standing

Orders would have required the service of preliminary notices on affected parties. The

Standing Order requires that Hybrid Bills should be subject to certain of the Private

Bill procedure, in order to give a right to be heard to such affected parties.

5.27 The significance of all of this is that, as things stand and have long stood, not only can

there be an inquiry by an Oireachtas committee, but that there can be before the

Oireachtas rival parties in dispute with each other, there can be contested evidence

and there can be findings of fact.

5.28 Even stronger, the whole object of the exercise is to achieve an outcome which will
affect legal rights and impose legal obligations, the very definition of a Private - or
Local or Personal - Bill being that it is promoted solely to affect private interests. The
Altamont (Amendment of Deed of Trust) Act, 1993, is an example of the sort of
effect in law such an inquiry can have (although that was an uncontested Bill).

5.29 The Private Bill procedure has been part of the procedure of the Houses of the
Oireachtas since their establishment. The first such Acts were passed in 19242. The
propriety of this procedure has never been judicially challenged, nor has the validity

of any Private Act.

5.30 The content of the Irish Statute Book, just as the Acts of the British Parliament and of
previous parliaments in Ireland used to be, is divided between its Public and General

Acts and its Local or Private/Personal Acts.

5.31 If the High Court is correct in its judgement in the Abbeylara case, there is a strong
case that the Standing Orders of both Houses relative to Private Business (which
govern the Private Bill procedure) are invalid and that all legislation passed under that

procedure is constitutionally vulnerable. If so, then so be it. The Courts under our
constitution have sole power in interpreting the Constitution although the

consequences of judicial interpretation are a matter of constitutional policy, which

under our Constitution is exclusively a matter for the Oireachtas (as promoters) and

the people (as deciders).

Separation of Powers - some further considerations

5.32 Judges also in effect make Law and make laws. For example the Rules of the
Superior Courts have the standing of Statutory Instruments, which is to say secondary
legislation. These Rules are drawn up by the Superior Court Rules Committee, made
up of judges appointed in their capacity as such. The Committee, having made the
Rules, then obtains the concurrence of the Minister for Justice. And of course, as Mr
Justice Lardner pointed out in RT v VP (orse VT) [1990] 1IR 545: "Historically, the
common law has developed at least in part by the application of established
principles to new cases - to novel facts and circumstances. It has undoubtedly

2 The Sligo Lighting and Electrical Power Act 1924 and The Pilotage Orders Confirmation Act 1924.
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involved the development of the law and novel decisions are not uncommonly referred

to as judge-made law ". The judge went on to say that, in his view, this was not, "in

its proper exercise", an impermissible exercise of the legislative function. Much the

same point was made by Mr Justice Walsh in Gaffhey v Gaffhey [1975] IR 133, when

he said: "Our law contains a great deal more than statute law: Many of the doctrines

of the common law, which are regarded as part of our law, were created by judges

and in due course came to be modified, if not entirely abandoned, by judges".

5.33 The Courts also act administratively. For example, administrative functions in
relation to the grant and renewal of various classes of licence including liquor licences

are exercised by the District Court. Circuit Court judges also sit in relation to tax
appeals. However they sit under the same legislation which governs the hearing by

the Appeal Commissioners.

5.34 Administrative tribunals also act judicially. This is the case with the Appeal
Commissioners, who sit in judgement on tax appeals. While a Circuit Court judge
may also hear tax appeals, this is a mere rehearing of the appeal. However both

bodies, the Appeal Commissioners and the Circuit Court, sit and judge under the same
legislation. The one significant point of difference between a hearing by the Appeal
Commissioners and a hearing by a Circuit Court judge is that the latter may award

costs.

5.35 None of this is to suggest that the separation of powers is redundant. Far from it It is
simply to say that the real world is more complicated than the theoretical construct
Insofar as the Constitutions of 1922 and 1937 are grounded upon and require
observance of the doctrine of the separation of powers, it is clear that the doctrine has
been adopted in Ireland in what is at best an imperfect manner.

5.36 Indeed it is arguably imperfectly adapted wherever it is to be found, even in the
United States. Article 2 of the US Constitution creates the executive branch of
government headed by the President, elected, along with the Vice President, for a
term of four years.   Since the adoption of the Constitution there have been two
conflicting views of Article 2. The first is that the powers of the President are limited
to those enumerated in the article. The opposite view is that the President is given
executive power not limited by the provisions of the rest of the article. Every
President has had to make the choice of interpretations for himself. There is in the
United States today a strong view that the doctrine of separation has been weakened
by the expansion of government power and with it, the granting of greater powers to
the President and his administrative agencies, which now have legislative and judicial
as well as executive functions.

5.37 In considering the doctrine as it applied under the Free State Constitution, Mr Justice
Johnston pointed out in Lynham v Butler (No. 2) [1933] IR 74: -

"It has been found through universal experience that this division of
governmental functions cannot, as a matter of practical polity, be carried out
to its logical conclusion and can only take place as an approximation. In no
system of which I have any knowledge has it been found to be possible to
confine the legislative, the executive and the judicial power each in what I may
call its own water-tight compartment; and, if such a thing were to be
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attempted, the result, I fear, would be so much the worse for the

compartment. "

Separation of Powers as a "core value"

5.38 It seems to us that, as a matter of constitutional theory, the separation of powers

doctrine can properly be described as a "core value", not least because its function is

to preserve and protect the operations of each branch of government in the

performance of their "core" functions. The doctrine involves for each branch, to

quote Chief Justice Finlay in Crotty v The Taoiseach [1987] IR 713 "not only rights
but duties also; not only areas of activity and function but boundaries to them as

well. "  However the question as to the delineation of the boundaries as between one

branch and another under our Constitution is a matter exclusively for the Courts.

5.39 Clearly though, there are a great many functions performed in the State, under

statutory power, which involve no constitutional consideration whatsoever. The

licencing functions at present exercised by the District Court could just as easily be

transferred to a Minister, more appropriately, perhaps, to a dedicated Licencing

Board; and no doubt least happily but certainly constitutionally, to a body made up

exclusively of members of the Oireachtas.

5.40 The history of the last twenty or so years, in terms of public adrninistration, has been

one of central government shedding itself of areas of direct activity. Civil servants of

the Government no longer deliver the post to our doors under Ministerial direction.

Nor do they staff the telephone exchanges or the courts, direct air traffic, enforce

competition law or standards of corporate governance in limited liability companies.

The public bodies which employ these staff have statutory functions, powers and
duties but it is pointless to attempt to classify them as being legislative, executive or

judicial.

5.41 The process furthermore is evolving. For example under this Government's current

legislative programme civil servants of the Government will soon cease to be

responsible for the approval of new railway works and inquiring into rail accidents.

These duties are to be assigned to a statutory Rail Safety Authority. Equally, certain

aspects of procurement in the railways are to be assigned to a new, statutory Rail

Procurement Agency.

5.42 It has been argued that the executive power of the State consists of all that is left once
you have excluded the powers of the Legislature and Judiciary. But such a definition,
apart from serving no useful purpose whatsoever, seems to run directly counter to the
words of Article 28.2: "The executive power of the State shall, subject to the
provisions of this Constitution, be exercised by or on the authority of the
Government". It is both factually and, on any analysis, legally incorrect to claim that
aircraft are directed to circle Dublin Airport in a holding pattern "on the authority of
the Government". The Government has nothing to do with the exercise of their
powers by staff of the Irish Aviation Authority.
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5.43 A preferable view, which sits more comfortably with reality, must be that there are

powers in the State, which are not necessarily to be classed as powers of the State,

within the tripartite division of the doctrine of the separation of powers. The
separation of powers doctrine, in its constitutional manifestation, asserts that certain

powers, by reason of their nature, are inherent to, and can properly be exercised only

by, each particular branch: any attempt by another branch of government to usurp

those powers or to interfere in their exercise by the branch to which they are properly

entrusted must be resisted.

5.44 Apart from these three core areas of activity, however, there exist powers which quite
properly can be distributed amongst the branches of government as the Legislature,
which is the branch responsible for making these decisions, thinks fit And, if it sees
fit, it can create new agencies entirely and confer these non-core functions upon them.

The Constitution - construction, interpretation and policy

5.45 In Ireland, the constitutional basis for the separation of powers is found in Article 6 of
Bunreacht na hEireann.

"Article 6
1. All powers of government, legislative, executive and judicial, derive,

under God, from the people, whose right it is to designate the rulers of
the State and, in final appeal, to decide all questions of national policy,
according to the requirements of the common good.

2. These powers of government are exercisable only by or on the

authority of the organs of State established by this Constitution."

5.46 Our Constitution is to be construed exclusively by the Courts: by the High Court and
ultimately, on appeal, the Supreme Court - Article 34.3.2 and 34.4.6. The

Constitution in express terms gives to the Courts the sole power of interpreting the
Constitution - Article 34.4.4, including the right to decide the boundaries of the
Separation of Powers provided for in the Constitution.

5.47 What a parliamentary committee, or parliament, can of course do is to indicate what it

considers to be an appropriate constitutional model and to recommend that, if
necessary, the Constitution needs to be changed if the Courts are to take the view that
the current model does not permit of something considered to be desirable - for
example the power of parliament to inquire. The distinction here is that between
constitutional policy (a parliamentary function - Article 46.2 - and one ultimately for
the people) and constitutional interpretation (a judicial function). Within this context,
it is the view of the Sub-Committee that the claim that a power of inquiry cannot be
exercised by an Oireachtas committee falls to be examined afresh. The following
paragraphs therefore are to be read as a practical argument in favour of it being "a
good thing" that there be a right of parliamentary inquiry as opposed to an argument
in favour of a construction of the current Constitution, which is a matter for the

Courts.
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Ambit of parliamentary power

5.48 One notable feature of the reasoning behind the Abbeylara judgment is its treatment

of Parliament as a relative newcomer in the constitutional scheme of things. The

judicial branch of government, which derives its authority from the same basic text, is

happy to trace its own origins to - and to maintain forms and customs that derive from

- the dim and distant past. "Legal memory" in this State dates back to 1189. Anglo-

Norman doctrines underpin conveyances of property carried out on a daily basis. The

jurisdiction of the courts in, for example, nullity cases derives from the ecclesiastical

courts of the former Established Church.

5.49 Continuity - both in the laws applied, and the manner of their application - is clear
and apparent. Both the 1937 and prior to that the 1922 Constitutions provided that, to
the extent they were not inconsistent with the new dispensation, laws already in force
should continue in operation. This has been held to apply both to statute and common
(unwritten) law.

5.50 So when it comes to attempting a definition of the judicial power, for the purposes of
the doctrine of the separation of powers, the courts have been happy to adopt and

make use of one of five tests, set out by Mr Justice Kenny in McDonald v Bórd na
gCon (No. 2) [1965] IR 217, which describes the exercise of the judicial power as
involving: -

"the making of an order by the court which as a matter of history is an order

characteristic of courts in this country".

5.51 If a similar test were used in order to determine the ambit of parliamentary power in
respect of the power to inquire, we believe an historical excursus would show such a
power of inquiry on a matter of public importance, far from being a novel exercise, is
one which is "as a matter of history, characteristic of parliaments in this country".

5.52 We would contend from the standpoint of constitutional policy that, on a close
examination, there is far greater continuity in terms of function and structure between
our National Parliament and its predecessor than there is between our courts - pro-

active guarantors constitutional right - and those that went before them. Our
reasoning is as follows.

5.53 The present Parliament is now, as were its predecessors since at least Tudor times, a
national assembly regulated by detailed rules governing its structure, membership and

functions. The Constitution adopts and sets out the more important of those rules,
some of which were merely conventions, without strict legal status, in the United

Kingdom.

5.54 The Bill of Rights in 1689, for example, provided that Parliament "ought to be held
frequently". The Meeting in Parliament Act, 1694 (the Triennial Act), required that
not more than three years should elapse between the dissolution of one Parliament and
the meeting of its successor. However, long standing convention requires that the
British Parliament be summoned every year - a convention given effect to by Article

15.7 of our Constitution.
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5.55. Since the late Middle Ages, the two Houses of Parliament have met, deliberated and

voted separately - a requirement continued by Article 15.10 and 11.

5.56 Since its separate establishment, the lower House has always been a wholly elected

body-Article 16.

5.57 Convention, and the privileges claimed by the House of Commons, required that

Money Bills be introduced in that House - mirrored in Article 21.

5.58 Because of its primacy in financial matters, convention also required that the

Chancellor of the Exchequer, as well as the Prime Minister, should be members of the

Commons - Article 28.7.1 adapts this requirement to the Minister for Finance and the

Taoiseach.

5.59 It was a constitutional convention of fundamental importance that every proposal to

authorise central government expenditure, or to increase or impose a tax must have

"the Queen's recommendation" - the equivalent rule is now found in Article 17.2.

"Dail Eireann shall not pass any vote or resolution, and no law shall be

enacted, for the appropriation of revenue or other public moneys unless the

purpose of the appropriation shall have been recommended to Dail Eireann by

a message from the Government signed by the Taoiseach."

5.60 Under the UK's Parliament Act, 1911, the will of the popularly elected House could

override a veto on legislation attempted by the House of Lords. A similar procedure,

for overriding the Seanad, is found in Article 23.

5.61 Both the UK Parliament and the Oireachtas have rules providing for their maximum
duration - Article 16.5 - but can be dissolved on the advice of the Head of

Government before the term comes to an end - Article 13.2.1. The Head of State may

refuse a dissolution to a Prime Minister who has ceased to retain the support of the
majority of members of the popularly elected House - Article 13.2.2. That House

thereby ensures the accountability of the Government to it - Article 28.4.

5.62 One could go on. But sufficient has been said to demonstrate to our minds and from
the perspective of constitutional policy, an intention on the part of the trainers of the
Constitution, in devising a set of relationships governing Parliament, the Government,

the Head of Government and the Head of State - and their dealings with each other -
that the Westminster model should be adopted. From the point of view of
constitutional theory and constitutional models this places this State firmly in the
context of a family of common law countries with a Westminster system of
Government in Parliament and with similar customs, conventions and rules of law in

relation to their function and status.

5.63 This view suggests that a great emphasis should be given to both historical and
comparative analysis, in attempting a comprehensive outline of the parliamentary
function under our Constitution. Articles 34 to 37 do not say everything there is to
say about our courts; nor can they be adequately understood except in the context in
which they were enacted. The same is surely true of Articles 15 to 27, dealing with

the National Parliament.
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5.64 And we repeat the point that it as "the National Parliament" that the Constitution
refers to the Oireachtas - not simply *the Legislature". It may be that we have all
become used to thinking of the Oireachtas solely in the context of the three powers of
government recited in Article 6: legislative, executive and judicial. But the Oireachtas

has far more to do with its time than simply passing legislation, as the Constitution

itself recognises. A constitutional model that describes the Oireachtas as "the
Legislature", as if to mean that legislation is all it does - or, more drastically, all it is

capable of doing - would in our view be entirely inadequate. After all, a body of

persons who had nothing else to do except consider abstract propositions of law

reform would hardly require the protection conferred by absolute privilege in respect

of their utterances.

5.65 In the Westminster system of government, as agreed by constitutional and political

commentators throughout the common law world, a Parliament has at least three main

constitutional functions. One is making laws, the legislative function, in the case of

Ireland carried out by both Houses of the Oireachtas. A second function, in Ireland

exercised by the Dail, is controlling national expenditure and taxation. A third class

of function comprises criticism of national policy, scrutiny of central administration

and, to some limited extent at least, procuring the redress of individual grievances.

Procuring the redress of individual grievances is done by TDs ventilating the

grievances of individuals, localities and groups. Issues may be raised by way of

parliamentary question, in the course of debate - particularly the daily debates on the

adjournment - and pursued by direct correspondence with or other representations to

the Minister concerned.

5.66 In his evidence to the Committee of Public Accounts Sub-Committee on Certain

Revenue Matters (the DIRT Inquiry) the Attorney General, in a highly detailed
submission, recognised this threefold classification and the differing roles of the Dail

and the Seanad as defined in the Constitution -

"Dáil Éireann is stated by Article 15.2 of the Constitution to be a "House of
Representatives ". While the "sole and exclusive power of making laws for the

State " is vested in the Oireachtas, it is clear that Dáil Éireann has two

additional important constitutional functions which are not shared by Seanad

Éireann.

"The constitutional function of holding the Government accountable is the

first non-legislative junction vested in Dáil Éireann by the Constitution. Dáil

Éireann is the body to which the Government is made responsible under

Article 28.4 of the Constitution. Members of Dáil Éireann, as public

representatives, have a special role in holding the Government accountable
through themselves to the people and the power to dismiss the Government

rests with the Members of Dáil Éireann, save only where the Government of
the day exercises its right of appeal directly to the people by way of general

election.

"A second Dáil Éireann constitutional function is that of control of supply and
scrutiny of public expenditure. This role is provided for in Article 17 of the
Constitution and is underpinned by Article 33, which establishes the Office of
Comptroller and Auditor General "to control on behalf of the State all
disbursements and to audit all accounts of moneys administered by or under
the authority of the Oireachtas. " The Comptroller and Auditor General is
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appointed by the President on the nomination of Dáil Éireann, not by the
Government. It is to Dáil Éireann that the Comptroller and Auditor General is
obliged by Article 33 to make all reports. Seanad Éireann by contrast appears
substantially to be a legislative chamber, albeit with constitutional functions
in relation to the removal of the President and members of the Judiciary.
"The reason that I mention these differences between the Houses of the

Oireachtas is to suggest to this subcommittee that if the power to establish
committees of Houses of the Oireachtas invested with authority to compel the
attendance and testimony of ordinary citizens is, as it may well be, exercisable
only ancillary to the constitutional function of each House, then it may follow
that such compellability powers can only be exercised by both Houses on foot
of their legislative function, or, additionally, in the case of Dáil Éireann in
pursuance of its public constitutional function of making the Executive
accountable to it, or in securing control over the revenues and expenditure of

the State.
"While this legal possibility might appear quite restrictive, the Committee
may, on reflection, derive some reassurance from the breadth of potential

inquiry which could legitimately be conducted with a view to framing
legislative policy, and the breadth of public accountability to the Dáil of the
Government in the discharge of the Executive power, and the breadth of topics

relevant to Dáil scrutiny of public finances.
"What seems to me to be strongly arguable is that a matter which was entirely

private, such as a family matter, a dispute between shareholders or
neighbouring landowners or a matter solely affecting a citizen's reputation, is
not something on which an Oireachtas committee can exercise compulsory
powers over non-Oireachtas Members just to satisfy its own or the public's

curiosity. "3

5.67    This Sub-Committee is firmly of the belief that oversight of public administration is a
distinct, legitimate and inherent area of parliamentary activity in a constitutional
system like ours, where the Government is both in Parliament and also accountable to
Parliament It is an essential parliamentary task to hold the Government and other
public bodies to account to it, and through it to the public, for their actions. Should
the Supreme Court hold that, as currently construed, the Constitution does not permit
of the exercise of such a power - or permits of it only in such limited circumstances
as makes it in practice unusable - then we believe that measures would need to be
adopted to ensure that an effective parliamentary power of enquiry was put in place
including, if necessary and in the light of the Abbeylara Judgment, a constitutional
amendment.

See Volume 3 of the DIRT Inquiry Final Report - Verbatim Transcript, pp 156-7.
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Part Six - Further thoughts on the separation of powers and the

power of inquiry

6.1 We have already offered the view that there are powers in the State which are not

necessarily powers q/"the State, in the sense that they do no have to be corralled into

one of three collectively all-encompassing but mutually exclusive categories. The
separation of powers doctrine must of course require two things: first, that functions
peculiar to one organ of government should not be exercised by another; and second,
that there can be no interference by one branch with the exercise by another branch of
the functions peculiar to it. Whether the doctrine does - or should - require any more
than this is a question we think it legitimate to raise in the context of considering

constitutional policy.

6.2 From the point of view of constitutional policy considerations and constitutional
models it does not seem to us to serve any purpose to attempt to squeeze every
constitutional, statutory or common law power capable of being exercised by a public
authority or organ of state into one of these three categories. Again from the
perspective of constitutional policy, the constitutional model should ensure that the
separation of powers doctrine operates more properly as a ne plus ultra: defines an
inner core category of power which must of necessity be exercised only by the branch

of government to which it is entrusted and which no other branch can attempt to usurp

or interfere with.

6.3 If one believes that the tenets of constitutional jurisprudence exist for a discernible
purpose, to subserve the public good rather than to exist simply as randomly laid and
cunningly disguised traps for the unwary, it seems to us that, in terms of models, the
separation of powers doctrine serves such a purpose and is of relevance only in the

context where it preserves the free and independent exercise by each branch of
government of the inherent constitutional functions unique to it.

6.4 There are a myriad of other powers in the State which can be allocated between the
three branches, or indeed to additional branches that have been created expressly for
the purpose. And, within the limits prescribed by the Constitution, it is for the
Oireachtas to make these arrangements. As an example of such an arrangement, held
to have no constitutional overtones, in Murphy v Dublin Corporation [1972] IR 215
Mr. Justice Walsh dealt with a claim of executive privilege made by the Minister for
Local Government in respect of the exercise of the powers he then had in relation to

planning appeals:
"The Junction [in issue here] is not an executive power of the State assigned to
his Department or a power which vested in the Department as an executive
power from the State. He is persona designata, in that the holder of the office
of the Minister for Local Government is the person designated for that
function. If the Oireachtas had so enacted, the Act could just as easily have
assigned the junction to [a quite different official]... The fact that the Minister
for Local Government was the chosen person... does not per se confer upon

the function the character of the exercise of the executive power of the State. "
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6.5 If the purpose of a public inquiry is at least in part "to assuage public concern as to the

existence of a particular state of affairs", as was accepted by Mr. Justice Murphy in

Lawlor v Flood [1999] 3 IR 107 at 142, and that purpose is a valid and legitimate one,
then the choice as to who should be entrusted with carrying out that function is in

part, though not exclusively, essentially a policy choice although legal and

constitutional demarcation may also be called for from time to time. As the Attorney

General remarked in his formal submission to the DIRT Inquiry, "It would be a brave

person indeed who would advance the proposition that any Oireachtas committee, as

a matter of law, can carry out any function which might be properly vested in a duly

constituted tribunal of inquiry. "A As the Attorney General also observed in this same

submission "What seems to me to be strongly arguable is that a matter which was
entirely private, such as a family matter, a dispute between shareholders or

neighbouring landowners or a matter solely affecting a citizen 's reputation, is not

something on which an Oireachtas committee can exercise compulsory powers over

non-Oireachtas Members just to satisfy its own or the public's curiosity.."5

6.6 Apart from such issues the overriding consideration in the minds of the policy makers,
we suggest, should be a utilitarian one: credibility of outcome. Will the form of
inquiry decided upon in fact achieve the purpose for which it was established - will

public concern be adequately assuaged? Again we quote the Attorney General at the

DIRT Inquiry:

"... one of the points thatldidn 't make in my opening statement but which
occurred to me which I might make is that any inquiry, if it's to have any use
in terms of its outcome must be respected by the public, must be one in which

the inquirers seem disinterested or at least trustworthy on the issue and seem

to be clear of any strong motivation which would undermine the worth of the

inquiry. " 6

6.7 It is a matter for the Oireachtas to make policy choices such as these and to legislate
for the choices it has made. Courts, commentators and indeed the citizenry as a whole

may disagree with such decisions and public representatives would be foolish to
disregard widespread controversy or anxiety in such matters. It is not in their nature to

do otherwise.

The Power of Inquiry as an Adjectival Power

6.8 In terms of constitutional models it also seems to us that some powers given to a

branch of government, such as the power to inquire, ought to be seen as merely
ancillary or adjectival in their nature, rather than being in the nature of what we term

core functions.

6.9 A similar issue of classification, in this case the difference between what are called
'objects' and 'powers', has arisen in company law. The confusion there was created
between a company's objects - the functions it was created to perform - and its

4 See Volume 3 of the DIRT Inquiry Final Report - Verbatim Transcript, pl58.

5 Ibid,p\57.
6 lbid,pl6\.
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powers, which are merely its abilities to do certain things in order to achieve its

objects. In Cotman v Brougham [1918] AC 514, Lord Wrenbury criticised the -
"pernicious practice of registering memoranda of association which, under

the clause relating to objects, contained paragraph after paragraph not
specifying or delimiting the proposed trade or purpose, but confusing power

with purpose and indicating every class of act which a corporation is to have

power to do. "

6.10 So, the objects of a company - to make and to sell widgets, for example - may end up
being given just the same status in its memorandum as its powers - to hold land, to

borrow money, to engage in currency transactions, and so on.

6.11 There appears to us to be a similar risk, in the case of Oireachtas committees, of
elevating the power of inquiry, which is purely adjectival in nature, to the status of a
"power of government", which must then be examined in order to allocate it to its
proper branch of government, on the assumption that it can properly be exercised by
one branch and one alone.

6.12 A power of inquiry seems to us to be one which can be assigned to a court, a

Government Minister or an Oireachtas committee, depending on the purpose for
which it is to be exercised. It can also be conferred on someone who is not a member

of any of the three branches of government, either to be exercised on the authority and
for the purposes ofthat branch or for other and unconnected purposes of public

administration.

6.13 It is adjectival, or ancillary, because it is only granted to assist in the furtherance of
some other task. An inquiry is never an end in itself. And the fact that it is
"adjudicative", as the High Court described the Abbeylara Inquiry, meaning that it
can make findings of fact that may be adverse to the good name and reputation of a
citizen, does not place it in any special category. In Goodman International v

Hamilton [1992] IR 542 Mr. Justice McCarthy said:
"Ido not accept that the determining of truth or falsity is, necessarily, a

judicial act in the sense that it may only validly be performed by judges. It
does require the application of judicial standards, but it is an everyday
occurrence that a variety of tribunals, collegiate or otherwise, have to decide

disputes of fact. "

6.14 From the point of view of a discussion of constitutional theory and policy, the case of
the United States Congress also strikes us as relevant Article 1 of the Constitution of
the United States provides for the establishment of the bicameral Congress composed
of the Senate and the House of Representatives. The various powers of the Congress
and the respective houses, together with their methods of election, are enumerated in
Article 1. Section 8 of Article 1 lists the eighteen enumerated powers of the
Congress. There is no express provision in Article 1 for the conduct of inquiries.
However as a legislative body Congress has certain inherent powers. Among these is
the power to investigate pursuant to legislative needs. The Congressional power to
investigate has led to many court decisions. The development of the Congressional
power to inquire has been summarized by Morton Rosenberg, Specialist in American
Public Law, American Law Division, the Congressional Research Service in a 1995
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paper, Investigative Oversight: An Introduction to the Law, Practice and Procedure of

Congressional Inquiry 7-
"... although there is no express provision of the Constitution which

specifically authorizes the Congress to conduct investigations and take

testimony for the purposes of performing its legitimate functions, numerous

decisions of the Supreme Court have firmly established that the investigatory

power of Congress is so essential to the legislative function as to be implicit in

the general vesting of legislative power in Congress. 8 Thus, in Eastland v.

United States Servicemen fs Fund the Court explained that "[tjhe scope of its

power of inquiry... is as penetrating and far-reaching as the potential power

to enact and appropriate under the Constitution. " 9 In Watkins v. United
States the Court further described the breadth of the power of inquiry: "The
power of the Congress to conduct investigations is inherent in the legislative
process. That power is broad It encompasses inquiries concerning the

administration of existing laws as well as proposed or possibly needed
statues. " 1   The Court went on to emphasize that Congress* investigative

power is at its peak when the subject is alleged waste, fraud, abuse, or
maladministration within a government department. The investigative power,
it stated, "comprehends probes into departments of the Federal Government

to expose corruption, inefficiency, or waste. " n "[Tjhe first Congresses", it
continued, held "inquiries dealing with suspected corruption or
mismanagement of government officials "! and subsequently, in a series of
decisions, "[tjhe Court recognized the danger to effective and honest conduct
of the Government if the legislative power to probe corruption in the Executive
Branch were unduly hampered. "I3 Accordingly, the Court stated, it
recognizes "the power of the Congress to inquire into and publicize

corruption, maladministration, or inefficiencies in the agencies of

Government. "14

6.15    On first principles, it seems to us a fruitless exercise to attempt to classify the power
to appoint an inquiry as being legislative or executive in nature. This is an issue that
has arisen specifically in relation to the establishment of tribunals of inquiry and there
are conflicting dicta in judgments of the High and Supreme Court. In the High Court
in Goodman International v Hamilton [1992] 2 IR 542, Mr. Justice Costello deduced
from an examination of the terms of the Tribunals of Inquiry (Evidence) Act, 1921,
that it was the Government, or one of its members, that had inherent power, as part of
the exercise of the powers of the Executive, to appoint someone to inquire into a
matter of public interest.

7 The text of Rosenberg's paper is available online at http://wsvw.house.gOv/rules/95-464.htm#N 2
8 Kg., McGrain v. Dougherty, 272 U.S. 135 (1927); Watkins v. United States, 354 U.S. 178 (1957);
Barenbiatt v. United States, 360 U.S. 109 (1950); Eastland v. United States Servicemen's Fund, 421 U.S. 491
(1975); Nixon v. Administrator of General Services, 433 U.S. 425 (1977); see also, United States V.A.T.T.,
551 F.2d 384 (D.C. Cir. 1976) and 567 F.2d 1212 (D.C. Cir. 1977).
9 421 U.S. at 504, n. 15 (quoting Barenbiatt, supra, 360 U.S. at 111).

10 354 U.S. at 187.

11 Id
12 Id at 182.
13 Id at 194-95
14 Id at 200 n. 33.
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6.16 The High Court in the Abbeylara case strongly relied on this passage and adopted this
line of reasoning, pointing out that the only function of the Houses of the Oireachtas,
in passing a resolution on the matter, was to equip the inquiry with certain powers of
compulsion in relation to the obtaining of evidence which it would not otherwise have
had. And it is true that, as a matter of mechanics, the legal instrument constituting an
inquiry is a warrant of appointment under the hand of a Government Minister.

6.17 But it appears to us of some relevance from the standpoint of constitutional policy,
which nonetheless went unremarked upon by the High Court in Abbeylara, that the
decision it relied upon was given prior to the enactment by the people in November,
1997, of the 17th Amendment of the Constitution, which refers to tribunals of inquiry
"appointed by the Government or a Minister of the Government on the authority of

the Houses of the Oireachtas to inquire into a matter stated by them to be of public
importance". The significance of the emphasised phrase was not established in

Abbeylara.

6.18 In any event, in the Supreme Court in Goodman International, both Mr. Justice
Hederman and Mr. Justice McCarthy followed American authorities and described the
power to initiate inquiries as an inherent power of the Houses of the Oireachtas. And,

m Attorney General v Hamilton (No. 1) [1993] 2IR 250, Chief Justice Finlay
described the establishment of the Beef Tribunal as an exercise of one of the

legislative powers of the State.

6.19 From the point of view of constitutional theory and consideration of alternative
models, what appears to us to be at issue in relation to the power to appoint an inquiry
is the power to engage in an entirely ancillary exercise, rather then the performance of

a core function. Since there is no question of the exercise by one of the three branches
of government of an inherent constitutional function that is unique to it, it does not
seem to us to be necessary, expedient or even possible to require it to be classified as
being either legislative, executive or judicial in nature, or as being inherent in only
one of the three branches of government. A power to inquire, to decide facts and then
to report them can be in aid of any one of the three functions of government, in aid of
a professional practices committee, a university disciplinary board, a local authority
or any of a number of other public or private authorities.

6.20 To take a practical example. Does anyone believe that if Judge Catherine McGuinness
had decided her powers were inadequate for the task facing her in the Kilkenny Incest
Inquiry and that resolutions from both Houses of the Oireachtas were required to
equip her with powers of compellability, the fundamental nature and purpose of her
job would have thereby been transformed from an executive to a legislative one?

6.21 If you take the narrow view, the fact that no resolutions were passed under the
Tribunal of Inquiry (Evidence) Acts means that her inquiry and report must be classed
as being an exercise of the executive power of the State, since she was appointed by a
Government Minister. But if such resolutions had been passed at a certain stage,
would it make any sense to argue that her task had been transformed into an exercise

of legislative power?
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6.22 In The State (O) v O 'Brien [1973] IR 50 Mr. Justice Walsh pointed out that "the
quality of the act [whether executive, legislative or judicial] is to be determined by the

act itself, not by the person who is doing the act.   Surely he would equally have ruled
out the idea that, while the quality of the act must be assessed by reference to its
nature rather than by reference to who is doing it, it nonetheless can vary depending

on who it was who asked initially, or who joined in a request at a later stage, that it

should be done. However this discussion is in the abstract, it is theoretical. The

actual construction of the current Constitution in respect of all of this is now a matter

for the Supreme Court.

The "Bare" Power to Inquire Separate from the Power to Compel

Evidence.

"A notable feature of the inherent power asserted here is that it is a bare

power to enquire. In other legislatures where such power does exist it is
always accompanied by a co-existing inherent power to enable effect to be
given to it. That co-existing power is one which permits of witnesses being
compelled to appear under threat of sanction if they fail to do so. "

The High Court
Judicial Review

Maguire & Others v Ardagh & Others

23 November 2001

6.23 The applicants in Abbeylara contended that Parliament does not have power to
conduct or to authorise the conduct of an investigation with an "adjudicative" power,
meaning a power to make findings of fact which might be adverse to the good name
and reputation of a citizen, what the High Court in the context of considering the
"inherent power" argument, refers to as "a bare power to enquire". The Court agreed
with the applicants. It is now a matter for the Supreme Court to uphold or overturn in
full or in part this construction of the Constitution.

6.24 It seems to us from the point of view of constitutional theory as distinct from the
interpretation of our Constitution, that a bare power of inquiry, far from being either
inherent to one branch of government, and incapable of being exercised by others -
and far also from being a power that can be exercised only if it has been expressly
conferred by lawful authority - ought to be inherent in the sense only that it is
inherent in, and capable of being exercised by, anyone and everyone. In general, no
person, natural or legal, needs to have been conferred by law with a jurisdiction to ask

questions of another (so long, perhaps, in the case of a legal person, as the answers are
relevant to its functions), and to arrive at a view on foot of the answers received.

6.25 As an obvious example, public spirited citizens in this State and in Northern Ireland
have had occasion come together to hold inquiries on matters of public controversy,
where it seemed to them that the authorities were slow to act. Such "inquiries" have
no statutory authority and no particular legal status but of course this does not make
them in any sense unlawful or "invalid". If there are no legal conditions, either
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precedent or subsequent, to a thing being done, it appears to us to make no sense in
law to speak of its being done without authority.

6.26 In the case of an organ established by the Constitution, certainly one that is a
collective entity, one can stand Descartes' axiom on its head: it exists, therefore it
thinks. And a consequence of thought is awareness of the limitations of one's
knowledge. If one has the ability to communicate with others and to appoint similarly
enabled agents to act on one's behalf, one has all the inherent power that is required in
order to ask those agents to make inquiry of others on the questions that trouble one.
However we accept that, constitutionally, it may be that we are in this view sadly

mistaken.

6.27 The conferring of powers of compellability would certainly transform the way in
which an inquiry is conducted. But in terms of constitutional models that should not
be sufficient, in our view to justify a claim that the essential nature and purpose of the
task being undertaken has been fundamentally altered, any more than the task
undertaken by Judge McGuinness in Kilkenny would have altered in its fundamental
nature and purpose if Oireachtas resolutions had been passed in respect of it.

6.28 To take another example. Chief Justice Hamilton asked questions of various persons
in relation to the Sheedy affair. The Chief Justice was anxious to stress, in relation to
that task, that he was not exercising a statutory jurisdiction. He had no powers of
compulsion and was not in a position to test (by cross-examination, for example) the
accuracy of the information given to him. Not only had he not been given powers of
compulsion, he had no statutory authority to conduct an inquiry in the first place. He
relied on the co-operation of the persons being interviewed.

6.29 And, since he had no statutory powers, and no privilege attaching to the publication of
his opinions, he was not in a position to attempt and publish a definitive fact-finding
exercise. The Chief Justice's report did not recommend any sanctions or make any
other recommendations arising from his six-week-long investigation, because the
Chief Justice had no authority in law to make them.

6.30 It is quite clear, from the point of view of the parties, that the legal status of the
participants, their powers, rights and remedies as against each other and the status of
any views published as a result, were virtually identical to those which would arise on
foot of a TV documentary. (Chief Justice Hamilton could have asserted a claim of
qualified privilege in a defamation action in respect of his report, which might not be
so readily available to a broadcaster.)

6.31 The only special status afforded to the Hamilton Report - which is substantial - arose
by virtue of his moral authority as Chief Justice. And that moral authority was the
only authority the Chief Justice possessed.

6.32 To point to the fact that the Government had requested such a report from him, and to
claim that some legally cognisable authority flowed from that appointment, would
amount to an assertion that the Chief Justice was in the conduct of his inquiries,
within the meaning of Article 28.2 of the Constitution, engaging in an exercise of the
executive power of the State on the authority of the Government - a proposition he
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would surely have strongly resisted, precisely on the grounds that such a proposition
would breach the doctrine of the separation of powers.

6.33 And if you went down the road of attempting to track the source of the Chief Justice's
authority, what account would you take of the fact that the report was requested of the
Chief Justice by the Government for the purpose of its being laid before both Houses
of the Oireachtas - the only bodies constitutionally equipped to take action on its
receipt? Do we therefore conclude that the Chief Justice was exercising a legislative
power? This way madness lies.

6.34 In any event, surely the basic point is that neither such description would have added
anything in practical terms to -

• the legal powers then available to the Chief Justice,
• the status in law of his report,

• his capacity and power in law to have conducted precisely the same inquiry
without having been requested to do so by anyone, or

• the consequences which must necessarily, as a matter of law, have followed from

his report.

6.35 It is our view, therefore, that the Government and its members do indeed have an
inherent power to appoint persons to inquire into matters of public importance, but

only because so also do everyone else.

6.36 We would argue that those powers of Government which the Government shares with
other natural and legal persons are of no relevance to a consideration of "the executive
power of the State", vested by the Constitution exclusively in the Government and
capable of being exercised only by it or on its authority.

A Power to Inquire, with or without Powers of Compellabilty

6.37 And, if the power to make inquiries ought not in its essence be legislative, executive
or judicial in nature, then the equipping of an inquiry with powers of compellability
and the cloaking of the exercise ofthat power with privilege should not transform it
into a power of a branch of government where it was not such before.

6.38 This is not to say that such powers may have been given to an inquiry that has been
set up to assist a branch of government in the exercise of functions proper to it: but it
adds nothing useful to the analysis to state that the setting up of the inquiry is itself an
exercise of the inherent power ofthat branch of government, particularly if such a
statement gives rise to demarcation disputes between the three separate branches as to
which is the one to which the power properly belongs.

6.39 It is by now accepted without qualification that the Government can ask a judge to
conduct a non-statutory inquiry, with no powers of compellability being made
available. It is also accepted that it can ask someone who is not a judge to conduct a
statutory inquiry, equipped with all the powers of the High Court. From the inquirer's
point of view the important difference is what happens if no-one turns up.

42



Interim Report

6.40 Harry Hotspur put it succinctly when he responded to Sir Owen Glendower's claims

to a preternatural jurisdiction:
Glendower:    I can call spirits from the vasty deep.

Hotspur:        Why, so can I, or so can any man:
But will they come when you do call for them?

(Henry IV, Part I, Act Iff, Sc. i)

6.41 Mr. Justice Murphy pointed out in Lawlor v Flood that one of the purposes of a public
inquiry was "for the Oireachtas to obtain information to enable it to perform more
effectively its legislative functions". If that is a legitimate ambition on the part of the
Oireachtas, as we believe it is, does it really make sense to have a constitutional
framework in which the Oireachtas is disabled from obtaining information required
for the more effective performance of its functions on the narrowest of narrow
grounds: that it has not been conferred by law with the power to ask for it?

6.42 Remember that the High Court did not hold unconstitutional the powers of
compellability set out in the 1997 Act. What it said was that no statute had ever been
passed conferring on the Oireachtas and its committees a power to authorise an
"adjudicative" inquiry at all; and since, in its view, such a power was not inherent in
the legislative function and had not been conferred by statute, it therefore did not
exist. What was solely at issue was whether there inherently existed "a bare power to
inquire". It left open the question of whether there were any constitutional limits on

the conferring of such power by legislation.

6.43 The judgement is undoubtedly correct when it states that the Act of 1997 did not
purport to create a power of inquiry. Instead, it conferred on committees the powers

they would need in order adequately to perform such a task.

6.44 In other words, the argument was that, while the Oireachtas had given its committees
all the powers they would need in order to conduct an inquiry, it had omitted to grant
itself the power to decide on the need for, and to authorise, an inquiry in the first

place.

6.45 And, from the proposition that the Oireachtas had no power to arrive at such a
decision without an express statutory grant of the capacity to do so, the judgment
proceeded to what was thereafter its inevitable conclusion.

6.46 We have already set out our view that the model of National Parliament adopted by
those who framed the Constitution is one that, on historical and comparative analysis,
should carry with it a power to inquire and an expectation that it should be exercised.

6.47 It is of course precisely for the reasons set out at length in the judgment that the
conferring of a bare power to send for persons, papers and records, without anything
else, does not in an Irish context create a coercive jurisdiction - "But will they come
when you do call for them?" The UK Parliament is a descendant of the mediaeval
curia regis and to some limited extent still operates as the "High Court of
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Parliament". It has power to enforce its directives, at least when they are made within
jurisdiction, and it can delegate that power to its committees.

6.48 The Houses of the Oireachtas do not have and have never claimed to have such
powers. It was precisely in order to remedy this situation that the Act of 1997 was

passed.

6.49 Yet the High Court judgment in Abbeylara is ultimately grounded on one fundamental
proposition. A bare power to inquire cannot inherently exist in the Oireachtas because
it is not accompanied by a co-existing inherent power to enable effect to be given to
it, by compelling witnesses to appear under a threat of sanction if they fail to do so.
According to the court "If there is an inherent power in parliament it must be
accompanied by an inherent ability to give effect to it. Otherwise it is useless. "

6.50 Logically, it would follow from that viewpoint that the Executive also has no power
to authorise an inquiry otherwise than under statute, since only statute confers the
ability to compel the attendance of witnesses. So, an exercise such as the Kilkenny
Incest Inquiry or the Hamilton Report into the Sheedy Affair must be beyond the
capacity of the Government to commission. And this despite the fact that the Court
had already quoted with approval an opinion to the effect that the appointment of such
inquiries is an exercise of inherent executive power.

6.51 It is uncertain from a reading of the judgment in Abbeylara how the members of the
court would view an attempt by the Oireachtas to remedy the defect they identified,
by enacting ordinary legislation specifically to confer a "bare power of inquiry". The
terms of the declaratory order made by the court do not seem entirely consistent with
the content of the judgment itself. In particular, the reference in the declaration to
inquiries conducted ttwith the aid of the power of the State" sits uneasily with a
judgment sub-tended by the proposition that, regardless of the question as to whether
the power of the State has been conferred or not, there was no power to hold an

adjudicative inquiry in the first place.

6.52 But for the purposes of their judgment the court was content to find that the
Oireachtas had not been given by law the initial power to enter upon an inquiry where
adjudications are to be made, rather than attack as unconstitutional the powers of
compellability conferred by law on a committee which had gone down the inquiry
road. And this by a form of reverse reasoning which held that, since the Oireachtas
had no power to secure compliance from those who refused co-operation, it must of

necessity have no capacity to request such co-operation in the first place.

6.53 From which, it seems to us, it must follow that no person or authority, either executive
or legislative, has inherent power to conduct or appoint an inquiry, since neither the
Government nor the Oireachtas have a co-existing inherent power to secure the
attendance of witnesses; that the Tribunals of Inquiry (Evidence) Act was passed on a
similarly misconceived basis, since that Act was enacted for the purpose of conferring
powers of compellability on tribunals that are established otherwise than by the
exercise of power under the Act itself; and that all such tribunals, since the foundation
of the State, have involved the invalid exercise of a non-existent power: whether
executive or judicial, take your pick. From the point of view of constitutional policy
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and consideration of different constitutional models, we look forward to the
clarification by the Supreme Court on these important questions.

Summary

6.54 In summary, our view on the model constitution in respect of the central issue which
arose in the Abbeylara is as follows. First, the powers peculiar to each branch of
government, and protected by constitutional doctrine from usurpation or other
interference from outside that branch, would be quite limited - greatly so in
comparison with the sum total of powers exercisable within the public administration

of the State.

6.55 Second, it should be a function of the National Parliament to engage in oversight of
that public administration, both in general terms and, through its committees, by way
of detailed scrutiny.

6.56 Third, if an issue of competence arises as to the power to inquire, that issue should
conclusively be answered by reference to the oversight function of the Houses of the
Oireachtas. From the standpoint of constitutional policy a fact finding inquiry should
essentially be part of the ways and means of progressing towards an end, rather than
being an end in itself. If scrutiny is part of the parliamentary function, then inquiry
ought to be a legitimate tool to be used for that purpose.

6.57 We have already expressed our strong view that, as Mr Justice Lavery put it in
O'Byrne v Minister for Finance [1959] IR 1, the separation of powers is "imperfect' '
so far as the executive and legislative powers are concerned and "definite" only in
respect of the judicial power. For those who contemplate jurisprudence at a
theoretical level, such imperfections may not be willingly conceded, since their
admission runs counter to the instincts of a tidy mind, that seeks a coherent
underlying and unifying philosophical basis for constitutional doctrine.

6.58 Such a mind might well react with particular dismay to the inevitable "imperfections''
that follow in consequence of the intrusion of politicians into their contemplations. A
court that is used to praying in aid Aristotelian concepts of justice (see, for example,
de Burea v Attorney General [1976] IR 38) may share that writer's suspicions as to
the general merits of the democratic project and the risks inherent in its processes:

"The provision for the election of the rulers from among candidates chosen at
a preliminary election is dangerous, for even if a moderate number of people
choose to combine into a party, the elections will always go according to their

wish. "
Aristotle, Politics, II, vi

6.59 Indeed, such thinking seems to have informed another of the orders sought by the
applicants in Abbeylara, asserting the inability of elected representatives to conduct
inquiries of this type because of perceived structural or objective bias "arising
particularly from their representative functions as elected parliamentarians. " In the
circumstances, it was not necessary for the High Court to consider this issue, although
it may yet fall to be decided in the Supreme Court.
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6.60 It goes without saying that, in our view, any attempt to belittle the work of our
evolving parliamentary inquiry system as some form of political intermeddling in
matters that do not - or should not - concern us ignores our role as the elected
representatives of the people. It also runs directly counter to the essential thrust of a
Constitution which asserts that Ireland is a sovereign, independent and democratic
State and that it is the Irish people who have designated us as the rulers of the State.

6.61 The history of the last century, in terms of public administration, has been one of
massive expansion in the role of the State, through its executive, through the raft of
public bodies that operate under the general aegis of the executive and through other
bodies which operate entirely independent of the executive. It has been both natural
and right that the courts have developed an expanded role in reaction to this
phenomenon, primarily, and particularly since the 1970s, though the process of
judicial review. It is a vital safeguard for the rights of ordinary citizens, when faced
with the overwhelming powers and resources of the State, that the courts are in a
position to intervene in order to confine public bodies to acting within their
jurisdiction and to restrain the performance of unlawful actions.

6.62 But, inevitably, the growth in executive competence and action, coupled with the
increased vigilance of the courts in policing the lawfulness of public administration,
has led to a generally perceived decline in the relevance of the third branch of
government, the national parliament. Apart from retaining a formal role in electing
the government and in assenting to government proposals for legislation, the two
Houses of the Oireachtas are in genuine danger of being relegated to the same
sort of status as one of the recent National Forums - a reasonably well paid and
well staffed talking shop, whose members sound off on various of the issues of
the day, without any real input into either the formulation of public policy or the
scrutiny of its execution.

46



Interim Report

Part Seven - Some thoughts on Procedure

7.1 The grail of procedural law, what procedural law strives to achieve in all cases, is a
particular outcome to the judicial process - fair judgements. Procedure's purpose is

in our terminology, adjectival.

7.2 In Ireland we live under a written constitution and under the rule of law, which
principle is enshrined in our Constitution.

7.3 The renowned British authority AV Dicey, in his Introduction to the Law of the
Constitution defined the rule of law, in the British context, as having "three distinct
though kindred conceptions". The third of these conceptions, that the general
principles of the constitution are in Britain, the result exclusively of judicial decisions
in determining the rights of persons in particular cases brought before the courts in the
absence of a written constitution, is not relevant to Ireland, which has a written

constitution.

7.4 However the other two conceptions are relevant to our understanding of what
precisely is meant by the rule of law. These are, firstly, "that no man is punishable or
can be lawfully made to suffer in body or goods except for a distinct breach of law
established in the ordinary legal manner before the ordinary Courts of the land" and
secondly that, "here, every man, whatever be his rank or condition, is subject to the

ordinary law of the realm and amenable to the jurisdiction of the ordinary

tribunals."15

7.5 There is another feature of the rule of law, that the system of law is known, fair and
predictable. This is captured in a formulation by Thomas Crothers in The Rule of Law
Revival, Foreign Affairs, Vol. 77, No. 2 1998: the rule of law is "a system in which the laws
are public knowledge, are clear in meaning, and apply equally to everyone. They enshrine
and uphold the political and civil liberties that have gained status as universal human rights
over the last half-century. In particular, anyone accused of a crime has the right to a fair,
prompt hearing and is presumed innocent until proved guilty. The central institutions of the
legal system, including courts, prosecutors, and police, are reasonably fair, competent, and
efficient. Judges are impartial and independent, not subject to political influence or
manipulation. Perhaps most important, the government is embedded in a comprehensive legal
framework, its officials accept that the law will be applied to their own conduct, and the

government seeks to be law-abiding. "

7.6 The broad outlines of the principles that guide procedural law are discernible in
Dicey's and Crothers' formulations. What Dicey emphasises is that the
administration of justice and the application of the law are matters for the courts and
the principle of equality of treatment before the law. What we see in Crothers is
principles such as openness, efficiency, independence, timeliness and predictability.

15 Chapter IV, The Rule of Law: Its Nature and General Applications, Introduction to the Law of the
Constitution, AV Dicey, 1915 edition, re-published 1982 by Liberty Fund, Indianapolis.
16 http://www.ceip.org/files/Publications/rulelaw.asp?from=pubauthor%20
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Fair procedures must address and enshrine within them rules guided by such
principles. Equality of treatment encompasses both as between one person and
another regardless of rank and circumstance and between one case and another where

the circumstances are the same - precedent.

Precedent

7.7 Predictability and equality (as between one case and another where the circumstances
are the same) in common law jurisdictions are secured by the rule of binding
precedent or stare decisis. This has been defined as "a basic principle of the law
whereby once a decision (a precedent) on a certain set of facts has been made, the
courts will apply that decision in cases which subsequently come before it embodying
the same set of facts. A precedent is binding; must be followed " In turn precedent is
defined as "A case which establishes legal principles to a certain set of facts, coming
to a certain conclusion, and which is to be followed from that point on when similar
or identical facts are before a court. Precedents form the basis of the theory of stare
decisis which prevent "reinventing the wheel" and allows citizens to have a
reasonable expectation of the legal solutions which apply in a given situation. "ll
Precedent is a procedural requirement in respect of judicial decisions.

7.8 From the late nineteenth century until the 1960s the rule of binding precedent was
applied in very strong form. The lower courts followed precedents established in the
superior courts and equally, the superior courts were bound to their own past
decisions regardless of how far back in time and even if the result seemed 'wrong' or

unjust.

7.9 Judges have however devised ways around the fetter of the strict precedent - for
example through looking for the underlying reason or reasons for or circumstances of

the original decision to see if the reasons apply strictly and completely to the current

dispute.

7.10 In England strict precedent was formally modified by the Lord Chancellor in respect
of the House of Lords in 1966 - "Their Lordships regard the use of precedent as an
indispensable foundation upon which to decide what is the law and its application to
individual cases. It provides at least some degree of certainty upon which individuals
can rely in the conduct of their affairs as well as a basis for orderly development of
legal rules. Their Lordships nevertheless recognize that too rigid adherence to
precedent may lead to injustice in a particular case and also unduly restrict the
proper development of the law. They propose, therefore, to modify their present
practice and, while treating former decisions of this House as normally binding, to
depart from a previous decision when it appears right to do so. "

7.11 Despite the phrase "the rigour of the law", the law is infinitely flexible and must
remain in touch with change and the needs of the times. Somewhere between the
rigid rule of binding precedent and giving in to, in Burke's phrase, "every epidemical
phrensy of the people ", the law and the essential art of judgeship must strive to

17  Both definitions taken from the on-line dictionary of law compiled by the Canadian lawyer, Lloyd Duhaime
at http://www.duhaime.org/diction.htm
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remain normative but vitally, stay in touch with what has been termed "the needs and
interests of the times. "

*

The seventh Order

7.12 The appellants in the Abbeylara case sought a Declaration that the rules of procedure
adopted by the Abbeylara Sub-Committee "did not comply with the requirements of
natural and constitutional justice." The seventh Order made by the Court in the
Abbeylara case provides "(7) A declaration that the procedures adopted by the
Abbeylara sub-committee do not comply with the requirements of natural and
constitutional justice. "

7.13 The precedent that was found by the Court in making this Order was in re Haughey
(1971)IR217.

re Haughey
18

7.14 On 1 December 1970 the Committee of Public Accounts (PAC) was ordered by Dáil
Éireann to examine specially the expenditure of a certain grant-in-aid for Northern
Ireland relief and related matters (an aspect of what has come to be known as the
Arms Crisis). On 23 December the Oireachtas passed the Committee of Public
Accounts of Dáil Éireann (Privilege and Procedure) Act, 1970. This provided that if
any person being a witness before the Committee should refuse to answer any
question to which the Committee might legally require an answer the Chairman might
certify the offence to the High Court. The High Court might furthermore "after such
inquiry as it thinks proper to make, punish or take steps for the punishment ofthat
person in like manner as if he had been guilty of contempt of the High Court."

7.15 Hearsay evidence containing serious accusations against Mr. Padraig Haughey was
received by the Committee. Mr. Haughey then attended as a witness, made a
statement and then refused to answer any questions. The Committee then certified to

the High Court that an offence under the Act had been committed by Mr. Haughey.
After a hearing of the motion Mr. Haughey was sentenced to a term of imprisonment

of six months.

7.16 The decision was appealed to the Supreme Court. The Supreme Court, allowing the
appeal, held that the offence created by section 3(4) of the Act was not the offence of
contempt of Court. It was an ordinary criminal offence which, by nature of the penalty
authorised on conviction, was not a minor offence within the meaning of Article 38.2
of the Constitution. Accordingly, the person charged was entitled to trial by jury.

7.17 More importantly for future Tribunals the Supreme Court further held that there were
two other aspects of the events that furnished an additional ground for setting aside
his conviction and sentence. First of all the evidence against Mr. Haughey had been

18 This consideration of re Haughey and of Lawlor v Flood at paragraphs [number] below is adapted from the
discussion of the case contained in the Final Report of the DIRT Inquiry which drew on a report, Comparative
Study of Parliamentary Inquiries and Tribunals of Inquiry, Office of the Attorney General. Study made on the
recommendation of the Sub-Committee on Certain Revenue Matters.
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given on affidavit instead of orally as is required in a criminal trial. Secondly Mr.
Haughey had been denied an opportunity to cross-examine the witness who gave

evidence against him.

7.18 It was held that the role of Mr. Haughey before the PAC was not that of a witness but
that of a party accused of serious offences, whose conduct had become the subject
matter of the Committee's inquiry. Accordingly the enforcement of any rule of
procedure which would deprive Mr. Haughey of his right to cross examine, by
counsel, his accusers and to address, by counsel, the Committee in his defence would
violate the rights guaranteed by Article 40.3 of the Constitution.

7.19 In short, Mr. Padraig Haughey was no ordinary witness and the inquiry was no
ordinary inquiry - if at all an inquiry in the normal sense. Mr. Padraig Haughey was
effectively on trial by the point that the issue contested arose and on a serious charge.
In those circumstances he was entitled to trial procedures - the panoply of rights as
they have come to be referred to - outlined by the Chief Justice. The PAC by that
point was not simply inquiring in the normal sense. The line of demarcation between
judging and inquiring had become truly obscured and as such difficult to determine.
The effect was to create a situation where the witness was in reality facing a charge -
and a serious one and one that depended critically on the degraded evidence of
hearsay with the hearsay simply in affidavit form.

7.20 In re Haughey the Chief Justice outlined five requirements that in the circumstances
before the Court must be met if the procedures adopted by an inquiry were to be
adjudged as in conformity with constitutional and natural justice. The five
requirements are stated at paragraph 157 of the Abbeylara decision.

"157. The entitlements are set forth succinctly by the Supreme Court in re_

Haughey. They are:

"(a) that the person should be furnished with a copy of the evidence which
reflected on his good name;
(b) that he should be allowed to cross examine by Counsel, his accuser or

accusers;
(c) that he should be allowed to give rebutting evidence; and
(d) that he should be permitted to address, again by Counsel the Committee in
his own defence. "

7.21 The conclusion of the Court in the Abbeylara case was that the situation with which
the 36 Gardai were confronted was directly comparable with the circumstances in re

Haughey.

7.22 The judges then proceeded to examine the procedures from the point of view of
procedural law as elucidated in re Haughey and the procedures of the Sub-Committee
in respect of cross-examination were found not to respect and conform with

constitutional justice as elucidated in re Haughey.

7.23 The Court did not treat of the rules of the Committee from the perspective of the
Committee adopting the inquisitorial mode of inquiry with appropriate rules for such
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7.48 We also consider relevant the comments of Keane CJ in our own case, McDonnell v

Brady and others, at pages 20,21 :

"36. It is, in any event, beyond doubt that the applicant has been afforded
important safeguards which will be of assistance to her in defending her late
husband's reputation against unjust attack The sub-committee allowed her to

be legally represented, although she is clearly in a significantly different
position from those persons still alive who have an admitted and indisputable
constitutional right to the vindication of their good name. Her legal

representatives are entitled to cross examine any witnesses whose testimony
may be in any way damaging to the interests she seeks to protect and, while it

is doubtless always preferable to be able to mount an immediate challenge by
way of cross examination to such evidence, it is, at least arguably a matter for
the sub-committee to determine the time at which such cross-examination
should be conducted That is an issue which will have to be resolved in the
High Court during the course of the present proceedings, but it certainly does
not, of itself, constitute a denial of constitutional and natural justice such as to
demand the intervention by the High Court in the form of so drastic a weapon
as an indefinite stay of the sub-committee's proceedings.

37. Nor can one disregard the fact that the effect of granting the stay, given
the relatively small number of witnesses still to be examined, will be to defer,
rather than expedite, the cross-examination by the applicant of any of these
witnesses. It will also have the undesirable consequence of deferring the
cross-examination by other interested parties of any of these witnesses. "

7.49 "In Germany, parties have to submit documents if they have referred to them in any
way (§ 423 ZPO), or if the court orders production (§§ 142,143,273 H No. 1 ZPO),
or if substantive law demands production (§ 422 ZPO, with § 810 BGB as the most
important case). If a party refuses to submit documents that it must submit under
substantive law, the other side must actually commence a separate suit to compel
production. A trial under an inquisitorial system trial can therefore come to resemble
an ongoing discovery. As the inquisitor has full jurisdiction to call and recall
witnesses to establish the truth behind a dispute, the process of documentary
production is active and ongoing throughout the trial process and does not depend
entirely on the good judgment or skill of each side's advocates and avoids the conflict
of interest inherent in our rules whereby each adversary makes the threshold decision

about relevance of its own documents." Again our own procedures have broadly

followed this model.

General remarks

7.50 In many jurisdictions within the common law tradition reform of the courts, court
procedures and access to justice are adopting hybrid principles - aspects of the
inquisitorial system - while beyond the Anglo-American system much of the rest of
the world applies the inquisitorial approach. Do all of our continental EU partners

State for the Home Department by Command of Her Majesty. February 1999. Volume II, Appendix 3.
http://www.ofRcial-documents.co.uk/document/cm42/4262/4262.htm
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live in a world of injustice and without the benefits of the rule of common law and

accusatory justice?

7.51 The thrust of reform within the common law system is in the direction of further

adapting to the inquisitorial system - for example there is the advocacy of the
adoption of case management and managerial judges and managerial judging. This,

from Australian Law Reform Commission Information Paper 20,1997:

"5.2 The term 'managerial judging' is used in this paper to refer to forms of

procedural intervention used by judges in pre-trial and trial litigation
processes to address problems of delay, cost and unfairness in civil litigation.
5.3 Managerial judging often takes place in the broader context of a case
management system, used by courts to control the progress of cases generally.

Managerial judging and case management shift the balance towards judicial

rather than lawyer or party control of litigation. Another aspect of this form of
judicial activism is that sometimes judges act in a facilitative ' rather than an
adjudicative manner, that is, by encouraging the parties to settle their dispute.

Judges may practice managerial judging in a range of ways... "

7.52 An inquiry is not a trial or a civil action. Fundamentally, it is not engaged in dispute
resolution although during an inquiry disputes no doubt arise and it falls to the
inquirer to make 'judgements' or 'decisions' in a colloquial sense as opposed to the

strictly legal sense. Similarly with the term 'findings of fact'.

7.53 Sir Richard Scott, sole member of the (British) Arms for Iraq Inquiry, in a paper,
Procedures at Inquiries - the Duty to be Fair, The Law Quarterly Review, Vol. Ill,
October 1995, has observed that, "In an inquisitorial Inquiry there are no litigants.
There are simply witnesses who have, or may have, knowledge of some matters under

investigation. The witnesses have no "case" to promote. It is true that they may have
an interest in protecting their reputations, and an interest in answering as cogently
and comprehensively as possible allegations made against them. But they have no

'case ' in the adversarial sense. Similarly, there is no 'case ' against any witnesses.
There may be damaging factual evidence given by others which the witness disputes.
There may be opinion evidence given by others which disparages the witness. In these
events the witness may need an opportunity to give his own evidence in refutation But
still he is not answering a case against himself in the adversarial sense. He is simply
a witness giving his own evidence in circumstances in which he has a personal

interest in being believed "

7.54 Also, the inquiry, while it may make findings of fact and decisions in respect of
matters in dispute, in the end falls short of a legal process in that it does not have a

power of sanction.

7.55 We have adopted a creative approach to the process of parliamentary inquiry, one
with the ambition of ensuring that the process does not, through cost and time,
"consume every resource in its path. " Our ambition is short, focused hearings.

7.56 We also strive to achieve fairness - fairness in our procedures and fairness in our

conclusions.
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7.57 And also, we return to the concept that so outraged Lord Denning, the conduct of "an

investigation or examination on behalf of society at large, as happens ... in some

foreign countries. "

7.58 It is such considerations - the nature of inquiries, the comprehensive concept of

procedural fairness encompassing openness, timeliness, focus and efficiency that the

parliamentary mode of inquiry has developed rules and procedures that have the

character of the inquisitorial system - such as in for example, the German Civil Code,

the Zivilprozeßordnung or ZPO as outlined above.

7.59 It is now for the Supreme Court to determine the extent to which these procedures that

we have developed and adopted are in conformity with constitutional and natural

justice in the construction of the current Constitution. If not, in our view the

parliamentary form of inquiry based on inquisitorial procedures as developed will

have been so limited effectively as to make it in practice in many instances unusable.

In those circumstances significant issues of constitutional policy will fall to be

considered by the National Parliament. An effective parliamentary power of enquiry

is in our view essential to the relevance of parliament to public life in a modern-day

representative democracy.
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Part Eight - Concluding remarks

8.1 The proceedings of this Sub-Committee cannot resume because we are not permitted

to resume.

8.2 The issue for the Sub-Committee and for the Oireachtas is no longer what happened
to public resources, including EU monies and how and the manner in which they
were, to quote the Supreme Court "applied for the purposes of a statutory body",
which inquiry the Court acknowledged, at page 19 of its decision, was "being
conducted in the public interest". The issue has become the extent to which the

Oireachtas can be permitted to exercise its legislative function and in that regard,
discover an inherent ancillary or adjectival power to inquire in discharging this

constitutional function.

8.3 Furthermore, the impact of the interaction between the Abbeylara decision and the
inability of the High Court to give us an early hearing for our own case is such that
the right of the family of the late Mr. Michael McDonnell to complete its cross-
examination has ultimately been denied, let it be stressed through no fault of the Sub-

committee.

8.4 Not only that, but the right to make concluding submissions due to have been made by
various interested persons, has in effect disappeared, again through no fault of the

Sub-Committee.

8.5 There is furthermore the possibility that with the dissolution of the Dail and given the
legal character of the institution, the case of McDonnell v Brady and others becomes
moot In such a situation a number of key issues, for example, the question of costs,
the matter of cross-examination in the context of our inquiry, the issues of pre-
judgment and bias, that are before the High Court, fall. We believe that, to the extent
necessary, steps should be taken to ensure that the McDonnell case is completed.

8.6 Finally, there are implications that do or may arise from the failure to complete the
inquiry and to produce a report. Disputes, arguments and differing accounts of events
have been ventilated and in public, with accompanying media attention and reporting
of our proceedings. Our proceedings were also broadcast on television. However we

cannot now complete our inquiry or proceed to draft and publish a report. Whose

interests, if any, are damaged by such a development, the emergence of which it was
beyond the power of the Sub-Committee to influence or control?

8.7 In the circumstances that exist the Sub-Committee has resolved that
1. That the Sub-Committee confirms its continuation in existence after the

adoption of its interim report and until the dissolution of the 2ir Dail;
and

2. That the Sub-Committee may if it sees fit in the circumstances make a report
or reports subsequent to its interim report.
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The Sub-Committee awaits the decision of the Supreme Court in the Abbeylara case

and looks to an early date for the hearing in the High Court of McDonnell v Brady

and others.
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Part Nine - Orders of Reference and Membership of the Sub-
Committee and the Joint Committee on Public Enterprise and

Transport

Orders of Reference

An Comhchoiste urn
Fhiontair Phoibli agus
lompar
An Fochoiste urn an Tionscadal
Comharthaiochta Lár-Rialú

Tráchta Mionscála

Teach Laighean

Baile Átha Cliath 2

Joint Committee on Public
Enterprise and Transport
Sub Committee on the Mini-CTC

Signalling Project

Leinster House

Dublin 2
Tel. (01) 618 3000
Fax (01 618 4124

Orders of Reference

Sub-Committee on the Mini-CTC Signalling Project

3 July 2001

a) The circumstances, surrounding the entering into and performance of the Iarnród
Éireann Mini-CTC and Knockcroghery signalling projects and the Esat/CIÉ cabling
and telecommunications project and related matters be inquired into and reported on
by the Sub-Committee on the Mini-CTC Signalling Project to the Joint Committee on
Public Enterprise and Transport, taking into account progress already made on the
matter by the Joint Committee and any Sub-Committees thereof;

b) the sub-Committee shall consist of 6 Members of Dáil Éireann;

c) the quorum of the Sub-Committee shall be three;

d) the sub-Committee shall have the powers of the main Committee as contained in
Standing Order 78A(1), (2) and (4) to (9) (Dail) and in Standing Order 65 (1), (2) and
(4) to (9) (Seanad).".

e) Without prejudice to (a) above, the Sub-Committee shall have the power, pursuant to
Standing Order 78A (3) (Dáil) and Standing Order 65 (3) (Seanad), to report directly
to the Dáil and Seanad on this matter and, pursuant to Standing Order 79A (1) Dáil
and Standing Order 69 (1) (Seanad), to print and publish any such report or reports,
together with any documents relating thereto.
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f) The circumstances, surrounding the entering into and performance of the Iarnrod

Éireann Mini-CTC and Knockcroghery signalling projects and the Esat/CIÉ cabling

and telecommunications project and related matters be inquired into and reported on

by the Sub-Committee on the Mini-CTC Signalling Project to the Joint Committee on
Public Enterprise and Transport, taking into account progress already made on the

matter by the Joint Committee and any Sub-Committees thereof;

g) the sub-Committee shall consist of 6 Members of Dáil Éireann;

h) the quorum of the Sub-Committee shall be three;

i)   the sub-Committee shall have the powers of the main Committee as contained in
Standing Order 78A(1), (2) and (4) to (9) (Dail) and in Standing Order 65 (1), (2) and
(4) to (9) (Seanad).".

j)   Without prejudice to (a) above, the Sub-Committee shall have the power, pursuant to
Standing Order 78A (3) (Dáil) and Standing Order 65 (3) (Seanad), to report directly
to the Dáil and Seanad on this matter and, pursuant to Standing Order 79A (1) Dáil
and Standing Order 69 (1) (Seanad), to print and publish any such report or reports,
together with any documents relating thereto.

Membership of Sub-Committee

Martin Brady TD
Austin Currie TD
Sean Doherty TD (Chairman)

Jim Higgins TD (Mayo)
NoelO'FlynnTD
PatRabbitteTD

Members of the Joint Committee on Public Enterprise and

Transport

Deputies

(Select Committee of the Dáil)

Liam Aylward (FF)
Martin Brady (FF)
Richard Bruton (FG)#
Donal Carey (FG)#
Austin (FG) (Convenor)

Brendan Daly (FF) (Vice-Chairman)

Sean Doherty (FF) (Chairman)
Jim Higgins (FG)#
Noel O'Flynn (FF)
Sean Power (FF)

Pat Rabbitte (Lab)A
Dick Roche (FF)
Trevor Sargent (GP)

David Stanton (FG)~
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Senators

(Select Committee of the Seanad)

Peter Callarían (FF)

Ernie Caffrey (FG)
John Cregan (FF)*
Liam Fitzgerald (FF)
Shane Ross (Ind)

# Appointed in substitution for Deputies Simon Coveney, Phil Hogan, Billy Timmins and Ivan Yates on 29/06/2000

A Appointed in substitution for Deputy Emmet Stagg on 22/03/01
~ Appointed in substitution for Deputy Olivia Mitchell on 29/03/01
* Appointed in substitution for Senator Des Hanafin on 13/07/99
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AnComhchoiste umFhiontairPhoiblíagusIompar

Joint Committee on Public Enterprise and Transport

An Fochoiste um an Tionscadal Comharthaíochta Lár-Rialú
Tráchta Mionscála

Sub Committee on the Mini CTC Signalling Project

Imeachtai An FoChoiste

Proceedings of the Sub-Committee

DéDéardaoin, 4 Aibreán 2002

1. The Sub-Committee met at 12 noon in G2, Kildare House.

2. Members Present

The following members were present:

Deputies Sean Doherty (Chairman), Austin Currie, Jim Higgins, Pat Rabbitte

3. Draft Interim Report

The Sub-Committee agreed the Draft Interim Report as amended.

It was agreed to lay the Interim Report before both Houses of the Oireachtas.

4. Adjournment

The Sub-Committee adjourned at 1.08 p.m.

i
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H APPENDIX ONE I

Text of Judgement in the judicial review case entitled
Maguire and Others vs Ardagh and Others



THE HIGH COURT

Morris P.

Carroll J.

Kelïy J.
JUDICIAL REVIEW

2001 Record Number 329JR

BETWEEN

MARTIN MAGUIRE, FRANK McHUGH, TOM DOOLEY,

MARY MANGAN, DAN MONAGHAN, ANTHONY FOLEY,

JAMES QUINN, ALAN MURRAY, MAEVE GORMAN, JOHN GIBBONS,

COLIN WHITE, JACK KILROY, GERRY BARNES, EUGENE DUNNE,

JUSTIN BROWNE, EUGENE BOLAND, JAMES CAMPBELL,

MICHAEL JACKSON, GERRY RUSSELL, MICHAEL O'SULLIVAN,

AIDAN McCABE, WILLIAM SISK, RONAN CAREY, TONY RYAN

JOSEPH FINNEGAN, OLIVER FLAHERTY, DESMOND MALLEY,

PETER EARLEY, OLIVER CASSIDY, DAVID MARTIN,

MARY ANN O'BOYLE, TURLOUGH BUREN, JOHN BOYLE,

BLAITHIN MORAN, SINEAD CONNIFFE AND FRANK REYNOLDS

APPLICANTS

AND

SEAN ARDAGH, MONICA BARNES, BRENDAN HOWLIN,

MICHAEL MOYNIHAN, MARIAN McGENNIS, ALAN SHATTER,

DENIS O'DONOVAN, THOMAS ENRIGHT, BEVERLEY COOPER-FLYNN,

FRANCES FITZGERALD, JOHN McGUINNESS, JAN O'SULLIVAN,

BILLY TIMMINS, EDDIE WADE, GEORGE V. WRIGHT, EDDIE BOHAN,



HELEN KEOGH, TONY KETT AND KATHLEEN O'MEARA, MEMBERS

OF THE JOINT COMMITTEE ON JUSTICE, EQUALITY, DEFENCE AND

WOMENS' RIGHTS BEING THE MEMBERS FOR THE TIMEBEING

OF THE OIREACHTAS JOINT COMITTEE ON JUSTICE, EQUALITY,

DEFENCE AND WOMENS' RIGHTS, IRELAND AND THE

ATTORNEY GENERAL

RESPONDENTS

Judgment of The Court delivered the  23rd day of November 2001

Introduction

On the 19th/20th April 2000 an incident occurred at Toneymore, Abbeylara, Co. Longford

involving a 27 year old man called John Carthy. (Mr. Carthy). The incident came to an end

with Mr. Carthy being shot dead by the Garda.

Chief Superintendent Adrian Culligan was appointed by the Commissioner of the Garda to

investigate the circumstances surrounding the events which resulted in Mr. Carthy's death. In

particular the Chief Superintendent was asked to address:

(a)       The preparation of a file for submission to the Director of Public Prosecutions

including recommendations or otherwise, as to whether criminal charges should be

preferred;

(b)       The preparation of all necessary documents for the Coroner and,
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(c)       An assessment of the effectiveness, or otherwise of the Garda operation.

Chief Superintendent Culligan commenced his investigation on the 21st April 2000 and

submitted his report to the Commissioner on the 28th June 2000.

The Commissioner in turn reported to the Minister for Justice, Equality and Law Reform.

The Minister placed the report before the National Parliament which in turn referred it to a

Joint Committee of both Houses. That Committee considered the report and submitted it to

both Houses in the form of an interim report. This meant that the report could be published

and it was.

Submissions and observations were invited in respect ofthat report and a total of 21

submissions were received by the Joint Committee. On the 8th March 2001 the Joint

Committee purported to establish a sub-committee and it is that reference and the work of the

sub-committee so formed that is the subject matter of this Judicial Review.

The work of the sub-committee has been postponed pending the determination of these

proceedings.

The Parties

All of the Applicants are members of the Garda Siochana who have been the subject of a

direction to attend before the sub-committee in order to give evidence to it.   Some were



I

directly involved in the incident; others were not. Included amongst the applicants are the

I officers who shot Mr. Carthy.

I All of the Respondents with the exception of the last two are members of a Parliamentary

Joint Committee with the rather cumbersome titie of "Oireachtas Joint Committee on Justice,

Equality, Defence and Womens' Rights" (hereinafter "the Joint Committee").

The first seven Respondents are the members of the sub-committee which was formed by the

Joint Committee and which is known as the "sub-committee on the Abbeylara incident."

■ (Hereinafter "the sub-committee").

There is one further Parliamentary Committee which will be referred to frequently in the

course of this Judgment which it is convenient to identify at this stage. This is a

■ sub-committee appointed jointly by the Committee on Procedure and Privileges of each

House pursuant to the provisions of the Committees of the Houses of the Oireachtas

(Compellability, Privileges and Immunités of Witnesses) Act 1997. For ease of reference we

shall refer to this sub-committee throughout this Judgment as "the Compellability

■ Committee."

■ The Reference from the Dail

On the 25th October 2000 the Dail resolved as follows:

"That the Report to the Minister for Justice, Equality and Law Reform by

the Commissioner of the Garda Siochana on the fatal shooting of John Carthy

I at Abbeylara, Co. Longford, on the 20th April, 2000 be referred to the Joint
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Committee on Justice, Equality, Defence and Womens ' Rights in accordance

with paragraph (2) of the Orders of Reference ofthat Committee. "

The Applicants call attention to the fact that the resolution of the Dail did no more than refer

the Commissioner's Report to the Joint Committee.   It did so in accordance with Paragraph

(2) of the Orders of Reference of the Joint Committee. Paragraph 2 of the Dail Orders of

Reference provides as follows:

"(a)      The Select Committee shall be joined with the Select Committee to be appointed by

Seanad Eireann to form the Joint Committee on Justice, Equality and Womens ' Rights

to consider -

(i)        such public affairs administered by the Department of Justice, Equality and

Law Reform and the Department of Defence as it may select, including bodies

under the aegis of those Departments in respect of Government policy,

(ii)       such matters of policy for which the Ministers in charge of those

Departments are officially responsible as it may select,

(Hi)      the strategy statement laid before each House of the Oireachtas by the

Ministers in charge of those Departments pursuant to Section 5(2) of the

Public Service Management Act, 1997, and shall be authorised for the

purposes of Section 10 of that Act,

(iv)      such Annual Reports or Annual Reports and Accounts, required by law and
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laid before either or both Houses of the Oireachtas, of bodies under the

aegis of the Department(s) specified in paragraph 2(a) (i) and the overall

operational results, statements of strategy and corporate plans of these

; I bodies as it may select.

Provided that the Joint Committee shall not, at any time, consider any matter

relating to such a body which is, which has been, or which is, at that time,

proposed to be considered by the Committee of Public Accounts pursuant

to the Orders of Reference ofthat Committee and/or the Comptroller and

7   ■ Auditor General (Amendment) Act, 1993.

Provided further that the Joint Committee shall refrain from enquiring into in

public session, or publishing confidential information regarding, any such

matter if so requested either by the body or by the Minister in charge ofthat

Department, and

I (v)       Such matters relating to womens ' rights generally, as it may select, and in this

regard the Joint Committee shall be free to consider areas relating to any

Government Department, and

(vi)      Such other matters as may be jointly referred to it from time to time by both

Houses of the Oireachtas,

and shall report thereon to both Houses of the Oireachtas.
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It is clear that when referring the Report to the Joint Committee the Dail did so by reference

to paragraph (2) in its entirety of the Orders of Reference.

The Reference from the Senate

On the 25th October 2000 the Senate resolved as follows:

"That the Report of the Minister for Justice, Equality and Law Reform

by the Commissioner of the Garda Siochana on the fatal shooting of

John Carthy at Abbeylara, Co. Longford on the 20th April, 2000 be

referred to the Joint Committee on Justice, Equality, Defence and Womens '

Rights in accordance with paragraph l(a)(v) of the Orders of Reference of

that Committee. "

Paragraph l(a)(v) of the Senate Orders of Reference reads as follows:

"That a Select Committee consisting of five members of Seanad Eireann

shall be appointed to be joined with the Select Committee in Dail Eireann

to form the Joint Committee on Justice, Equality and Womens ' Rights to

consider -

(v)       Such matters relating to womens ' rights generally, as it may select and

in this regard the Joint Committee shall be free to consider areas relating

to any Government Department, "
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There is not the slightest suggestion that the Commissioner's report into the death of Mr.

Carthy has anything to do with womens' rights generally or otherwise. Quite clearly the

Senate in purporting to refer the report to the Joint Committee erred in respect of its own

Orders of Reference by apparently failing to take into account that they had in turn been

amended by an Order of the Senate of the 30th April 1998 whereby an additional

sub-paragraph had been inserted into paragraph 1 thereof. The effect of this was that the

original sub-paragraph (v) became sub-paragraph (vi) which reads:

"Such other matters as may be jointly referred to it from time to time by both

Houses of the Oireachtas,

and shall report thereon to both Houses of the Oireachtas. "

The Respondents say that the Senate intended to make the reference to the Joint Committee

pursuant to paragraph 1 (a)(vi) but it clearly did not do so.

■ The Joint Committee

Both Houses are entitled, pursuant to their respective standing orders, to appoint select

committees. The Dail set up a fourteen member committee known as the Select Committee

on Justice, Equality and Women's Rights. The Senate did likewise save that in its case

membership of the select committee was confined to five Senators. Both Dail and Senate

then resolved that the select committee of each House should be joined together so as to form

the Joint Committee. The relevant extracts from the respective orders of reference governing

I the Joint Committee have already been set forth in this Judgment.
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The Action taken by the Joint Committee

■ The Joint Committee submitted the Commissioner's report to both Houses in the form of an

interim report. Thus the report came to be published. Submissions and observations were

I invited on the report and a total of 21 such submissions were received by the Joint

Committee.

On the 8th March 2001 the Joint Committee purported to establish a sub-committee to be

known as the Sub-Committee on the Abbeylara Incident.

Before considering the powers that were purportedly conferred on the sub-committee it is

necessary to see what the entitlements of the Joint Committee itself were. In setting up the

Joint Committee the Dail expressly provided that it "shall have the powers defined in

Standing Order 78(1) to (9) ". The Senate directed that the Joint Committee "shall have the

powers defined in Standing Order 62(a)(1) to (9) ". Fortunately the powers conferred under

the Standing Orders from each House are identical and so it is not necessary to set them forth

in duplicate. Neither is it necessary to set forth all of the powers since some of them have no

relevance to the matter in suit. The relevant powers will be set out in this Judgment at the

appropriate time.

Order establishing the sub-committee

On the 8th March 2001 the Joint Committee set up the sub-committee. The Order reads as

follows:
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ry;      "That-

■ (a)       a sub-committee (to be called the Sub-Committee on the Abbeylara incident)

I be established to consider the report to the Minister for Justice, Equality and

Law Reform by the Commissioner of the Garda Siochana on the fatal

shooting of John Carthy at Abbeylara, Co. Longford on 20th April 2000 and

to consider submissions received thereon, and to report to the Joint Committee

thereon;

(b) the sub-committee shall consist of seven members of whom six shall be

I members of Dail Eireann and one shall be a member of Seanad Eireann;

(c) the quorum of the sub-committee shall be three;

(d) in relation to the matter specifically referred to in paragraph (a) above, the

sub-committee shall have only those functions of the Joint Committee which

are set out in sub paragraphs 2(a)(i) and (ii) (Dail) and in sub paragraphs

1(a) (i) and (ii) (Seanad) of the Joint Committees order of reference and

(e) the sub-committee shall have the powers of the main committee as contained

in Standing Order 78A(1),(2) and(4) to (9) (Dail) and in Standing Order

62A(1), (2) and (4) to (9) (Seanad). "
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It is clear from the terms of this Order and in particular sub-paragraphs (d) and (e) thereof that

I the sub-committee was invested with both functions and powers which were less extensive

I than those of the Joint Committee.

Functions Conferred

The functions conferred on the sub-committee were by virtue of paragraph (d) of the Order

establishing it confined to its considering:

ft)        such public affairs administered by the Department of Justice, Equality and Law

Reform and the Department of Defence as it may select, including bodies under the

aegis of those Departments in respect of Government policy and

(ii)       such matters of policy for which the Ministers in charge of those Departments are

officially responsible as it may select.

This is so even though the original reference to the Joint Committee by the Senate did so by

reference to neither of those matters.

Powers Conferred

The powers conferred on the sub-committee having regard to the terms of sub-paragraph (e)

of the Order establishing it were limited as follows: They were

(1)      power to take oral and written evidence and to print and publish from time to time

minutes of such evidence taken in public before the sub-committee together with such

related documents as the sub-committee thinks fit,
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(2) power to invite and accept written submissions from interested persons or bodies,

(3) power to draft recommendations for legislative change and for new legislation and to

consider and report to the Dail on such proposals for EU legislation as might be

referred to it from time to time,

(4) power to require that a member of the Government or Minister of State should attend

before the sub-committee to discuss policy for which he is officially responsible,

(5) power to require that a member of the Government or Minister of State should attend

before the sub-committee to discuss proposed primary or secondary legislation,

(6) subject to any constraints otherwise prescribed by law, power to require that

principal office holders in bodies in the State which are partly or wholly funded by the

State or which are established or appointed by members of the Government or the

Oireachtas shall attend meetings of the sub-committee, as appropriate, to discuss

issues for which they are officially responsible.

(7) power to engage, subject to the consent of the Minister for Finance, the services of

persons with specialist or technical knowledge to assist it.

(8) power to undertake travel, subject to certain restrictions.
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I The above specifies both the functions and the powers of the sub-committee when the next

I event occurred. It happened on the 4th April 2001.

I The Events of the 4th April 2001

On the 4th April 2001 a resolution was passed by both Houses of the National Parliament. It

reads as follows:

"that the sub-committee on the Abbeylara incident, established by order of the Joint

Committee on Justice, Equality, Defence and Women's Rights on the 8th March 2001,

shall have the power to send for persons, papers and records. "

The reasons for the passage of these resolutions will become clear when the court comes to

I consider the provisions of me Committees of the Houses of the Oireachtas (Compellability,

Privileges and Immunities of Witnesses) Act 1997 which will henceforth be referred to as

"the Act". It is sufficient for present purposes to say that the powers of committees to obtain

evidence as conferred by that Act may only be utilised when a resolution of this type is

passed.   (See Section 2 of the Act).

The Events of the 10th April 2001

■ On the 10th April 2001 the Joint Committee purported to amend its Order of the 8th March

2001 setting up the sub-committee. On the 10th April a motion was passed by the Joint

Committee amending its Order in paragraph 1 (a) by the deletion of the words

"and to report to the Joint Committee thereon; "

and the insertion of

" and, if it considers it necessary to do so, to hear evidence in accordance with the

provisions of the Committees of the Houses of the Oireachtas (Compellability,
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Privileges and Immunities of Witnesses) Act, 1997, and to report to the Joint

Committee thereon and should include its findings and conclusions and

recommendations, if any;"

Although this amendment was brought about on the 10th April 2001 it seems to have gone

missing thereafter. It did not appear on a number of subsequent occasions when orders of

reference of the sub-committee were produced.

The Events of 11th April 2001

On this day (Spy Wednesday) the sub-committee made an application to the Compellability

Committee. It did so with a view to obtaining the consent ofthat committee which would

trigger an entitlement to utilise the provisions of the Act. The application was purportedly

accompanied by a copy of the terms of reference of the sub-committee. In fact the document

which was submitted mis-stated the terms of reference. It did not reproduce the amendment

which was made on the 10th April. Instead it alleged that the 10th April amendment read as

follows:

"¿hat in accordance with the provisions of Section 3 of the Committees of the

Houses of the Oireachtas (Compellability, Privileges and Immunity of Witnesses)

Act, 1997, the sub-committee should have the power to direct the attendance of

witnesses, to direct persons in attendance to produce documents in their

possession or power, to direct persons to send to the sub-committee any such

documents and to direct persons to make discovery on oath of any documents

97". B where such evidence or documents are relevant to the proceedings of the

sub-committee."
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No such amendment had been made on the 10th April. However, such an amendment was

made the following day the 12th April. It remains a mystery as to how the Compellability

Committee had represented to it on the 11th April 2001 that the sub-committee had powers

which it did not gain until the following day.

In the document submitted to the Compellability Committee the sub-committee asked for the

necessary consent under the Act for

(a) "the express purpose of permitting the sub-committee on the Abbeylara incident to

enquire into the Abbeylara incident and related matters and to address possible

conflicts of fact, as in the opinion of the sub-committee, arise directly or indirectly

from oral or documentary evidence; and

(b) on the basis that any variation, amendment or adjustment of the procedures of the

sub-committee appended to this request for consent to issue directions would be

notified to the Joint Sub-Committee on Compellability without undue delay."

This is the first occasion on which the sub-committee described its functions as requiring it

to "enquire into the Abbeylara incident."

The court will return later to what happened before the Compellability Committee but before

doing so it must complete the narrative concerning further amendments made to the powers

of the sub-committee.
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The Events of 12th April 2001

On the 12th April 2001 the Joint Committee amended again the terms of reference of the

sub-committee. It did so by including the following:

1 (f)      "that in accordance with the provisions of Section 3 of the Committees of the Houses

of the Oireachtas (Compellability, Privileges and Immunity of Witnesses) Act, 1997

the sub-committee shall have the power to direct the attendance of witnesses, to direct

persons in attendance to produce documents in their possession or power, to direct

persons to send the sub-committee any such documents and to direct persons to make

discovery on oath of any documents where such evidence or documents are relevant

to the proceedings of the sub-committee "

On the same day letters were dispatched to prospective witnesses purporting to exercise the

power to compel their attendance pursuant to the provisions of the 1997 Act. These letters

made it clear that the enquiry was due to commence on Low Tuesday 24th April 2001. It did

so. In due course the court will turn to what happened on that and subsequent days.

Two days later on the 26th April 2001 a further purported amendment to the sub-committee's

order of reference was brought about.

The events of the 26th April 2001

On this day the Joint Committee ordered
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"the deletion on the 2nd line of paragraph 1(d) of the word "only" before "those ",

and in addition, by the insertion of the words "and (vi) " before "(Dail) " and the

words "and (v) " before "(Seanad) "".

This amendment was made two days after the formal hearings began, long after

compellability powers were given and even further after the two Houses had set out the terms

of reference.

The court must now turn to the events of the 1 lth April 2001 when the sub-committee made

application to the Compellability Committee. It has already pointed out the inaccuracy in the

information placed before mat committee. In order to understand what occurred on the 1 lth

April it is however necessary to consider the terms of the 1997 Act.

The 1997 Act

The long title of this Act makes it clear that its two principal purposes are to provide

committees of the Houses of the Oireachtas with the ability to compel the attendance of

witnesses and the provision of privilege and immunities to such witnesses.

Section 2 of the Act makes it clear that, inter alia, the compellability provisions of the Act can

only apply to a committee of the type in suit here in circumstances where both Houses of the

Oireachtas have conferred a power on such sub-committee to send for persons, papers and

records. Once this necessary precondition is satisfied then a sub-committee of the type in suit

can make an application to the Compellability Committee provided for under the Act for its

consent to the exercise by such sub-committee of the powers which are set forth in Section

3(1) of the Act. These powers include an ability to direct in writing any person whose
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evidence is required to attend before the sub-committee on a date and at a time and place

specified in the direction, there to give evidence and produce any document in his or her

possession or power specified in the direction. The sub-committee can also direct a person to

produce or send the committee a document or make discovery on oath of any documents that

are or have been in that person's possession or power relating to any matter relevant to the

proceedings of the sub-committee.

Under sub-section 7 of Section 3 it is provided that where a person disobeys a direction of the

sub-committee the High Court may, on application to it in a summary manner in that behalf

by the chairman of the committee concerned on behalf of the committee, order the person to

comply with the direction and make such other Order as it considers necessary and just to

enable the direction to have full effect. A person who failed to comply with an Order made

by the High Court under this sub-section could of course be dealt with under the contempt

jurisdiction of the Court.

In addition, a person who fails to comply with a direction of a sub-committee is also

(pursuant to the provisions of sub-section 8) guilty of an offence. The offence carries a

penalty on summary conviction of a fine not exceeding £ 1,500 or imprisonment for a term not

exceeding twelve months or both such penalties. In the case of a conviction on indictment

the fine may not exceed £20,000 and the imprisonment can be for a term not exceeding two

years or both. The decision as to whether to proceed to the High Court or to the Director of

Public Prosecutions is a matter for the committee but there are restrictions placed on both

courses being followed together (see Section 16(3)).



-19-

From this short recital of the statutory provisions it is clear that a failure to comply with the

statutory directions of a sub-committee carries serious implications for the subject of such

directions I

It is clear from the wording of Section 3 that a sub-committee of the type in suit must have

the consent of the Compellability Committee before it can legitimately issue a direction of the

type contemplated in Section 3(1).

Section 3(9) provides as follows:

(a) a consent of the appropriate sub-committee under sub-section (1) ("a consent") shall

be in writing and the document containing it shall be signed by the Chairman of the

sub-committee or by another member of the sub-committee duly authorised in that

behalf by such chairman;

(b) a consent shall relate to a specified committee and specified functions ofthat

committee and may relate, as may be specified in the consent, to one or more

specified directions or classes of directions, or all directions, in relation to a specified

person or matter or persons or matters generally and shall be subject to such

restrictions, limitations, or other conditions (if any) as may be specified in the

consent.

(c) a document-

ft)       produced at a meeting of a committee by the chairman of the committee
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or another member of the committee who is acting as chairman thereof or

(ii)      produced in a court by the chairman of a committee or another member of the

committee duly authorised in that behalf by such chairman,

and purporting to comply with paragraph (a) and to contain a consent relating to that

committee, shall, unless the contrary is shown, be evidence -

(I)       of the consent and that it relates to that committee, to the

functions ofthat committee specified in the consent and to

the directions or classes of directions so specified and that

those directions or classes of directions relate to the persons

or matters so specified, and

(II)      of any restrictions, limitations or other conditions so specified to which the

consent is subject. "

With this short summary of the relevant statutory provisions it is now possible to turn to what

occurred on the 11th April 2001.

Events of 11th April 2001

On the 11th April 2001 the sub-committee made application to the Compellability Committee

for the necessary consent under the provisions of the 1997 Act so that it could issue statutory

directions to proposed witnesses pursuant to Section 3 ofthat Act.
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H it made the application to the Compellability Committee pursuant to Rule 14 of the Rules and

Guidelines for Committees in relation to the conduct of proceedings which may give rise to

findings of fact, or conclusions which could adversely affect or impugn the good name of any

person.

9      I The sub-committee at paragraph 1.2 of its application to the Compellability Committee set

out as a basis for its application the referral of the 25th October 2000 of the report by the

Commissioner.

At paragraph 1.3 it recites that the sub-committee on the Abbeylara incident was established

by the Joint Committee on the 8th March 2001 and there set out the terms of reference. It

purported to enclose a copy of those terms of reference. However, as we have already

pointed out the enclosure did not conform with the terms of reference as it did not set out the

purported amendment of the 10th April 2001 and anticipated an amendment which was not

effected until 12th April 2001.

Rule 14 of the Rules and Guidelines for Committees pursuant to which the application was

I made to the Compellability Committee reads as follows:

" a committee shall provide the following information when seeking

permission of the Compellability Sub-Committee to issue a direction

or directions:

(i)        the nature and purpose of any investigation or proceedings

I to be conducted by the committee and, in particular, whether
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? ■ it is proposed to arrive at findings of fact or to express

opinions;

fti)      the reason it is considered necessary to employ powers under the

Act;

(Hi)     the particular directions which it is proposed to issue pursuant to

Section 3 of the Act; and

■ (iv)      the procedures proposed to ensure compliance with Rule 3 above.

■ Rule 3 to which reference is made reads as follows:

"A committee shall exercise the powers conferred by the Act -

(a) in a manner which is in accordance with these rules,

a ■ its orders of reference and standing orders and having

I regard to such guidelines as may be issued by the

Compellability Sub-Committee from time to time;

(b) in the context of making a report to either or both Houses

of the Oireachtas as appropriate; and

(c) where the committee has power to appoint a sub-committee,

through such a sub-committee (unless the committee concerned
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is satisfied that there is good reason to the contrary). In cases

where the powers are exercised through a sub-committee, that

■ sub-committee shall report to the committee concerned. "

A variety of criticisms are levelled at what was represented to the Compellability Committee

by the Sub-Committee but it is not appropriate to deal with them at this part of the Judgment.

■ The Compellability Committee held a meeting on the night of the 11 th April and considered

the request from the Sub-Committee. The meeting apparently commenced at 7.50 p.m. and

ended at 8.05 p.m. During that fifteen minute period it considered requests from two

sub-committees one of which is the sub-committee in suit.

It is common case that no consent in writing was forthcoming from the Compellability

I Committee that night nor indeed for many days thereafter. It was not until the 30th April

2001 that Mr. Seamus Brennan, the Chairman of the Compellability Committee executed a

document purporting to be a consent for the purposes of Section 3 of the Act. The document

■ reads as follows:

"Notice is hereby given that the following consent was granted by the Joint

Sub-Committee on Compellability (being the appropriate sub-committee by

virtue of Section 1 of the Committees of the Houses of the Oireachtas

(Compellability, Privileges and Immunity of Witnesses) Act, 1997 as amended)

at a meeting held on 11th April, 2001:

(1)       that consent is hereby granted to the sub-committee on the Abbeylara
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incident to issue directions (as provided for in the said Section 3) to

persons who have, in the opinion of the sub-committee on the Abbeylara

incident,

(a) a legitimate interest in the proceedings of the sub-committee; and

(b) evidence which it is felt to be material to the examination by the

B                                                          sub-committee; and

I (2)       that such consent is granted

(a)      for the express purpose of permitting the sub-committee on

the A bbeylara incident to enquire into the said incident and

related matters and to address such possible conflicts of fact

I as, in the opinion of the sub-committee on the Abbeylara

incident, arise directly or indirectly from oral or documentary

evidence; and

(b)       on the basis thai any variation, amendment or adjustment of the

"9.V-':B procedures of the sub-committee on the Abbeylara incident

appended its request (sic) for consent will be notified to the Joint

Sub-Committee on Compellability without undue delay.

Seamus BrennanT.D.

Chairman of the Joint Sub-Committee
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on Compellability. "

The applicants contend that as this consent was not in written form on the 12th April 2001 the

sub-committee was not competent to issue the directions which it did. Furthermore they say

that when ultimately the consent did appear on the 30th April it did not comply with the

provisions of Section 9(b) of the Act.

The Hearings before the Committee

Hearings commenced before the Committee on the 24th April 2001. In due course it may be

necessary to consider some of the procedures which were adopted by the Committee but for

the moment the court contents itself with dealing with applications which were made to the

sub-committee touching upon the matters that it has had to deal with in this Judgment so far.

The sub-committee commenced its hearings on the 24th April 2001. On the following day it

visited Abbeylara. On the 26th April as is clear a further amendment was made to the Order

establishing the sub-committee. On the afternoon of the following day Mr. Rogers S.C. on

behalf of the applicants raised questions as to the lawfulness of this amendment. He sought

information concerning it and made submissions on the basis of the information which he

then had. He also sought further information concerning the steps which have been outlined

in the Judgment to date.   In this regard it ought to be made clear that the full picture

concerning the various amendments and the various steps taken was not merely not disclosed

to Mr. Rogers when he made the application before the committee on the 27th April but were

not disclosed to this Court until the third day of the hearing when Supplemental Affidavit

evidence was filed.
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Mr. Rogers concluded his submissions and requests for information as follows:

"Sir, I understand that this question may be one of some nitty gritty

complexity, just at the moment. I can tell you, Sir, it taxed me over the

lunch to fully grasp it but the reality is that there is a serious legal issue

now in relation to the continuance of this committee, certainly in relation

to the area covered by the proposed amendment, and in my respectful

submission, the proposed amendment or the amendment as affected

because it did not have the consent of the Compellability Committee

renders void the original Order.   And, of course, Ido ask how did you,

who determined to amend this Order? What body? Was it Dail Eireann?

Was it the Joint Committee or was it this Committee? And who are the

personnel that participated in the meeting at which the amendment was

affected? lam sorry I have to, lean only deal with this by way of questions

and the sort of submissions I have made which of necessity for the moment

are limited. I felt I should raise this this afternoon, Sir, because it looks

like we are now about to embark on apart of the enquiry which is going

to involve the calling of a lot of people from many places and I think this

is going to become a central issue, certainly for my clients, and it is a

matter about which I am exercised to advise them.

Chairman:      Thank you Mr. Rogers. I must say that your legal submission, which I

respect, I feel at this point is based on spurious, as you say, nitty

gritty legalities. I think that it is -
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Mr. Rogers:    I can V accept that Sir. This is a most unfortunate word you have

used and this type of language was used here yesterday by a

colleague of yours in this committee. With respect, Sir, it is not

fair to Counsel who have raised serious issues to describe

matters as being spurious. This type of language was used here

yesterday by

Chairman:      I will withdraw -

Mr. Rogers:    Deputy Howlin and I would ask him, too, to withdraw the type of

language he used.

Chairman:      I will certainly withdraw the word "spurious ". I ask you to accept

that this is an Oireachtas Committee and I think that you are aware,

as all of the people in this country are aware, that we have the full

confidence, good will and support of all of the Oireachtas. This

attempt to actually put all of the legalities into place is leading to a

frustration and trying to put a spanner in the works of the good work

that this committee is now proceeding with.

Mr. Rogers:    Those are most unfortunate words used by you, Sir. You are doing

your committee no justice by making such remarks. These are

entirely legal submissions to be made. This is a democracy. The rule
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of law prevails in this democracy,  thankfully.

Chairman:      I accept that.

Mr. Rogers:    And with respect, Sir, these are perfectly proper legal submissions and

I await your answers to the questions. "

The sub-committee suspended its sitting for fifteen minutes. At 3.50 p.m. the sub-committee

recommenced and the Chairman addressed the submissions made earlier in the afternoon as

follows:

Chairman:      The sub-committee on the Abbeylara incident is back in public session. In

relation to Mr. Rogers ' submission, the committee is satisfied that it has the

powers to carry out its work and to continue its work  The committee,

however, recognises that the parties are entitled to full information as to the

Orders that were made conferring those powers and it is proposed that the

Secretariat of the sub-committee will furnish this information by way of

letter on Monday morning. In the meantime the committee intends to

continue its work Mr. Rogers. "

This did not satisfy Mr. Rogers. He pointed out that the issues that he raised were

fundamental to the jurisdiction of the committee and asked for the production of the Order by

way of amendment there and then that afternoon. He pointed out that grievous questions

about the propriety of the steps that had been taken had been raised and went on to say that

although the sub-committee might have the support of the Oireachtas his clients had a deep
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want of confidence in the independence of the committee having regard to the remarks made

earlier that afternoon by its Chairman. Despite further submissions the committee indicated

that it intended to continue to sit and then Mr. Rogers applied for an adjournment. Further

exchanges took place which it is not necessary to deal with now.

As already noted the full and true picture concerning the various amendments that had been

made and steps taken did not emerge until this hearing was under way for a number of days.

Only then were the now admitted imperfections, lacunae and errors made apparent to the

applicants and the Court.

The Application for Judicial Review

On the 21 st May 2001 this Court (Butler J.) gave leave to the applicants to seek Judicial

Review in respect of the working of the sub-committee. The applicants were given leave to

seek the following reliefs:

"(1)    A declaration that the conduct of a public enquiry with the aid of the power of the

State (including the power to compel the attendance of witnesses and to compel the

production of documents) and conducted by members of the Oireachtas under the

aegis of the Houses of the Oireachtas and with the authority thereof, liable to result in

findings of fact or expressions of opinion adverse to the good name, reputation and/or

livelihoods of persons not members of such Houses is ultra vires the powers of such

Houses.
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A declaration that public enquiries, delivery of reports, findings of fact or expressions

of opinion, under the aegis and with the authority of, and enforced by the power of

the State (including the power of compulsory attendances of witnesses, and discovery

of documents,) liable to result in adverse purported findings of fact or expressions of

opinion, may not, consistent with the principles of Constitutional justice and fairness,

be conducted by a Tribunal comprised of elected officials.

A declaration that the sub-committee of the Joint Oireachtas Committee on Justice,

Equality, Defence and Women's Rights purportedly convened by resolution of the said

Joint Committee, in purporting to report on and investigate the Abbeylara incident

has acted ultra vires the powers conferred by the committes of the Houses of the

Oireachtas (Compellability, Privileges and Immunities of Witnesses) Act 1997.

A declaration that the sub-committee of the Joint Oireachtas Committee on Justice,

Equality, Defence and Women 's Rights purportedly convened by resolution of the said

Joint Committee, in purporting to report on and investigate the Abbeylara incident,

has acted ultra vires the powers conferred by the resolution of Dail and Seanad

Eireann of 25 October 2000.

An Order ofCertiorari quashing the purported Orders of Dail and Seanad Eireann of

25 October 2000 purporting to refer the report of Chief Superintendent Culligan to

the Joint Oireachtas Committee on Justice, Equality, Defence and Women's Rights.

(This relief was not pursued at the hearing).
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(6)       An Order ofCertiorari quashing the resolution of the Joint Oireachtas Committee on

Justice, Equality, Defence and Women 's Rights of the 1 Oth April 2001 whereby the

said Joint Committee purported to extend the terms of reference of the sub-committee

purportedly established on the 8th March 2001 by the said Joint Committee and

whereby the said sub-committee was purportedly empowered if it considered it

necessary to do so to hear evidence in accordance with the provisions of the

Committees of the Houses of the Oireachtas (Compellability, Privileges and

Immunities of Witnesses) Act 1997 and to report to the Joint Committee thereon and

to include its findings and conclusions and recommendations, if any.

(7) A declaration that the submission of the sub-committee on the Abbeylara incident to

the Joint Committee on Compellability of Committees of Procedure and Privilege of

Dail and Seanad Eireann made about the 11th April 2001 was made in breach of the

terms of reference as comprised in the Order establishing the said sub-committee and

without jurisdiction.

(8) An Order ofCertiorari quashing the purported consent issued by the appropriate

committee, as defined in Section 2 of the Committees of the Houses of the Oireachtas

(Compellability, Privileges and Immunities of Witnesses) Act 1997.

(9) A declaration that the proceedings of the sub-committee on the Abbeylara incident

and, in particular, the directions to the applicants requiring them to attend before the

committee and there to give evidence and to produce documents in their possession
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which were purportedly made on the 12th day of April 2001 are unlawful, ultra vires

and void.

(10) A declaration that the purported amendment of the Order of Establishment of the

sub-committee announced by the Chairman of the sub-committee on the 26th April

2001 is void and of no effect.

(11) A declaration that the procedures adopted by the said sub-committee do not comply

with the requirements of natural and Constitutional justice.

(12) A stay pursuant to Order 84 Rule 26 on the proceedings of the said sub-committee.

(This was not necessary since the sub-committee did not reconvene while these

proceedings were extant).

(13) Liberty to file further Affidavits.

(14) Damages.

(15) Costs,

(16) Further or other relief.

The court will be dealing with the basis upon which these various reliefs are sought in the

course of the Judgment and so it is not necessary to set out the grounds relied upon which are
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contained in the statement delivered pursuant to Order 84 Rule 20 of the Rules of the

Superior Courts. It is sufficient to record that leave was given to apply for the aforesaid

reliefs on all of the grounds set forth at paragraph (d) of that statement.

The Issues raised in these Proceedings

It is clear that a number of major issues have been raised by the applicants in these

proceedings. They can shortly be described as follows:

(1)       They contend that there is no entitlement express or implied on the part of the

National Parliament or any committee or sub-committee thereof to conduct an enquiry

of the type in suit. This is so, it is said, not merely because of the absence of any

authority express or implied to mandate the carrying out of such an enquiry but

elected representatives by reason of their position are incapable of conducting such an

enquiry because of the existence of objective, or as it was sometimes referred to in

argument, structural bias.

(2) Even if there was an entitlement to conduct an enquiry such as the one in suit the

sub-committee was not authorised to do so. It acted in a manner ultra vires the

powers conferred upon it. It is said it misdirected itself as to its entitlements and was

never authorised to embark upon a hearing such as it did. Over and above that it is

said that the various amendments which were carried out were unlawful.

(3) The applicants submit that even if the sub-committee was lawfully authorised to

conduct the enquiry there was a failure in a number of material respects to comply

with the statutory provisions of the 1997 Act.
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(4)       The applicants contend that even if all of the above contentions are found to be

without merit nonetheless relief should be granted against the respondents because the

procedures adopted by the sub-committee particularly those relating to

cross-examination are not in compliance with well established norms of

Constitutional justice.

Before any consideration can be given to the above contentions on the part of the applicants

it is necessary to adjudicate upon a fundamental objection which has been taken by the

respondents. They contend that the court has no jurisdiction to deal with certain of the

applicants' complaints.

Concessions

All of the respondents accept that certain of the complaints made by the applicants are

capable of being adjudicated upon by this Court.

They concede that the Court is entitled to examine the procedures undertaken by the

sub-commitee in the conduct of its hearings so as to ensure that they comply with

Constitutional notions of fairness. It is not surprising that such a concession was forthcoming

since that is precisely what the Supreme Court did in Re Haughey [197111.R. 217.

The respondents also accept that this Court has the power to entertain and adjudicate upon

complaints concerning the implementation of and compliance with the provisions of the 1997

Act. But they say that that is the limit of the Court's power. To give it a temporal limitation
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the reach of this Judicial Review cannot go back before the 11 th April 2001 being the day

upon which consent was sought from the Compellability Committee. All other complaints

are, they say, incapable of being adjudicated upon by the Court because to do so would

interfere with the separation of powers and constitute an improper trespass by the Court into a

realm which is exclusively a matter for Parliament.

The Attorney General takes a slightly different view. He contends that the Court can examine

and construe the various orders and resolutions which concern the sub-committee insofar as

they relate to the operation of the statutory powers contained in the 1997 Act. By reference to

the case of Cane v Dublin Corporation (1927) I.R. 582 he says that it may be legitimate for

the Court to construe the various resolutions and orders insofar as they impinge upon the

exercise of the statutory power. To give it a temporal limitation he accepts that it may be

permissible for the Court to look to matters prior to the 11 th April 2001 and to construe the

resolutions and orders.

Subject to those concessions the respondents contend that there is no entitlement on the part

of the Court to entertain any other complaint.

The Nature of the Enquiry being Undertaken

All of the complaints addressed to this Court by the applicants have to be viewed in the

context of the enquiry being undertaken by the sub-committee. It is quite clear that the

sub-committee perceived its task as being one requiring it "to enquire into the Abbeylara

incident and related matters and to address possible conflicts of fact, as in the opinion of the
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sub-committee arise directly or indirectly from oral or documentary evidence." (See the

submission made to the Compellability Committee).

In the course of submissions made to the Court counsel on behalf of the committee made it

quite clear that the committee sees itself as having an adjudicative function and that it is

entitled to make findings in respect of the evidence tendered before it. These findings he said

could include (if the committee thought it appropriate) a finding of unlawful killing in respect

of Mr. Carthy at the hands of a particular police officer or officers. That enquiry is taking

place in circumstances where the applicants have been compelled to attend and give evidence.

A failure to comply with the directions of tKe sub-committee in that regard can, pursuant to

the 1997 legislation, give rise to the consequences which have already been outlined in this

judgment.

It cannot be gainsaid that if the sub-committee were to reach conclusions of the type just

outlined it would have the most profound consequences for the good name, reputation and

livelihood of serving police officers such as the applicants.

Justiciability

Does an examination of the applicants'complaints (other than those the subject of the

concession) constitute a breach of the separation of powers?

The first place where an examination of this question must begin is the Constitution itself. It

is there that the separation of powers has its base.



-37-

Articîe 34.3 provides that the High Court shall be "invested with full original jurisdiction in

and power to determine all matters and questions whether of law or fact, civil or criminal. "

Notwithstanding the apparently wide remit given to the Court by that Article it is nonetheless

subject to restrictions which are contained in the Constitution itself For example, the Court

has no jurisdiction over the President for the exercise and performance of the powers and

functions of that office or for any act done or purporting to be done by the President in the

exercise and performance of such powers and functions (see Article 13.8). This is a clear

example of the Constitution placing an area of enquiry outside the jurisdiction of this Court.

Has it done so in relation to the legislature? The answer is clearly in the affirmative in certain

respects. For example Article 22.2.5° makes the decision of a comrnittee of privileges on

whether a Bill is or is not a money Bill final and conclusive. Such a decision cannot be

questioned in the courts.

This is interesting because it is a specific example of one piece of Parliamentary procedure

which is put beyond challenge by the Constitution itself in clear and simple terms. One might

think that if it was the intention of the Constitution that questions of the type which have been

agitated in these proceedings ought to be beyond the purview of this Court it would have

done so in equally simple and straightforward terms. But it did not.

Immunity from the jurisdiction of this court can also be found by specific reference to other

Constitutional provisions contained within Article 15 which deals with the National

Parliament.   For example Article 15.13 provides that members of each House shall not, in



-38-

respect of any utterance in either House, be amenable to any Court or any authority other than

the House itself Article 15.12 provides that all official reports and publications of either

House and utterances made in either House wherever published shall be privileged.

Thus it can be seen that where the constitution wishes to delimit the powers conferred on this

Court pursuant to Article 34 it has done so in a specific and precise fashion.

None of the respondents have been able to point to any Constitutional Article which

specifically delimits the entitlement to this Court to intervene in the workings of the

Oireachtas when it is not exercising legislative power. Rather they have, by reliance upon the

provisions of Article 15.10, suggested that for the Court to do so would be an infringement of

that Article.

Article 15.10 reads

"Each House shall make its own rules and standing orders, with power to attach

penalties for their infringement, and shall have power to ensure freedom of debate, to

protect its official documents and the private papers of its members, and to protect

itself and its members against any person or persons interfering with, molesting or

attempting to corrupt its members in the exercise of their duties. "

The question arises as to whether this provision can be relied upon successfully to exclude the

jurisdiction of this Court to review the conduct of a Parliamentary committee in its dealings

with a citizen who is compelled to participate in its workings in circumstances where his

Constitutional rights to good name, reputation or fair procedures may be imperilled. In order
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to answer this it is necessary to see how the Courts have addressed the issue of the separation

of powers with particular reference to Article 15.10.

In Wireless Dealers Association v Fair Trade Commission flJnreported Supreme Court 14th

March 1956) O'Dalaigh J. referred to the provisions of Article 15.10, Article 26 and Article

34.32 of the Constitution and said

"This survey of the Constitution is adequate to demonstrate that the Constitution

makes each of the two Houses of the Oireachtas complete master of its own

deliberations and that the High Court, while granted the general jurisdiction to

pronounce on the Constitutional validity of laws, i. e. measures which have been

passed by both Houses and duly signed and promulgated by the President, exercises

no functions with regard to the deliberations of the Oireachtas. "

Thus the courts have refused to interfere with the legislative process by declining to enjoin

the passage of bills through Parliament (see the Judgment of Carroll J. in Roche v Ireland

(Unreported, High Court, 17th June, 1983) and the Supreme Court in Finn v Minister for the

Environment [1983] I.R. 154). Likewise the courts have refused to become involved in a

dispute between a member of the National Parliament and the Ceann Comhairle. (See

O'Malley v Ceann Comhairle [1997] 1 I.R427) In that case this Court and the Supreme

Court declined to permit Judicial Review to challenge a decision of the Ceann Comhairle in

respect of Standing Order 33 of the Dail.

These decisions all deal with matters internal to the workings of Parliament in carrying out its

legislative power or alternatively in dealing with its own members.
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Is the situation different in circumstances where the courts are asked to intervene in respect of

the Oireachtas when not exercising legislative power and when a non member is obliged to

become involved in the exercise of such power in a manner where he apprehends that rights

guaranteed to him under the Constitution may be in peril?

Any examination of the case law on this topic must begin with Re Haughey f 19711 IR. 217.

That case raised a large number of issues including questions such as whether the relevant

Parliamentary committee had investigated matters outside its terms of reference; whether it

had power to administer oaths; whether the Standing Orders of the Dail had been duly made

pursuant to Article 15.10 of the Constitution and whether the rules of Constitutional justice

had been complied with. Over and above those was the question of the constitutionality of

the particular legislative provision namely the Committee of Public Accounts of Dail Eireann

(Privilege and Procedure) Act, 1970.

The case is perhaps best remembered for the determination by the court as to the

unconstitutionality of the relevant statutory provision and the assertion of the rights which a

witness before such a committee ought to have as a matter of constitutional justice and fair

procedures. But an examination of the Judgments of the Supreme Court as a whole makes it

clear that that Court found no difficulty in doing precisely what it is said is impermissible for

this Court to do.
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The judgment of O'Dalaigh C.J., considered six points which were made by Counsel on

behalf of Mr. Haughey. The sixth point was that which dealt with fairness of procedures.

However points 1, 2, 4 and 5 dealt with other matters.

The first point taken was an objection to the Parliamentary Committee's terms of reference as

referred to an examination of expenditure of monies of the Irish Red Cross Society.

O'Dalaigh C. J., conducted a meticulous examination of that argument,   Inter alia he

considered the terms of the Order of Dail Eireann of the 1 st December 1970 and what it

contemplated.   He carried out an examination of the particular standing order under which

the Select Committee was operating and made the finding that "the examination of the

expenditure of monies belonging to the Irish Red Cross Society, not being monies granted by

the Dail to meet public expenditure, is not a matter which, as such, falls within the

jurisdiction of the Committee of Public Accounts."

The second point raised by Mr. Haughey constituted an objection to any examination into the

expenditure of the grant-in-aid even though conducted within the terms of Standing Order

127. The ground of objection advanced was that the Standing Orders relative to public

business had not been adopted as the Standing Orders of the House of Representatives, called

Dail Eireann established under the Constitution of Ireland, but were the Standing Orders of

the former Dail Eireann i.e. the Chamber of Deputies, called Dail Eireann, established under

the Constitution of Saorstát Eireann. This argument was examined by O'Dalaigh C. J. and

resulted in a finding that the action of Dail Eireann taken on the 12th January, 1938, was

susceptible of no other construction than that the new House was "making" its standing

orders within the meaning and intention of Article 15.
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The fourth objection raised by Mr. Haughey was that the certificate under the hand of the

Chairman of the relevant committee was not made with sufficient particularity. That question

was also examined in detail and a conclusion in favour of Mr. Haughey reached upon it. The

certificate in question was one which was sent forward to the High Court certifying that Mr.

Haughey had been called to attend and had refused to answer questions. The argument that

was made was that that was insufficient because the High Court had to know what the

questions were and whether they were relevant to the terms of reference under which the

committee was operating. O'Dalaigh C. J. said at p. 260

"Quite clearly the committee is not legally entitled to an answer to any question

which is not relevant to the proceedings and which is not within its terms of

reference; before anyone can be convicted of a refusal to answer a question, contrary

to sub-section 4(b), the court would have had to be satisfied that the question put was

relevant and within the terms of the enquiry. The court could not so satisfy itself

unless a specific question, or questions, has or have first been put. "

The fifth point dealt with by O'Dalaigh C. J. concerned an objection to the validity of the

committee's certificate on the grounds that it should have been made by the unanimous

decision of all of the members of the committee. This question was also adjudicated upon by

reference to the standing orders applicable to it.

It is clear from the foregoing that the Supreme Court engaged upon an examination of a

resolution of the Dail, interpreted it and cross referred to the powers granted to the Committee
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of Public Accounts under Standing Order 127. Having completed that process it identified

the precise issue which was within the jurisdiction of the Public Accounts Committee. The

Supreme Court then went on to consider the validity of the Standing Order on the basis that it

had never been adopted. The validity of the certificate involved a consideration of the vires

of the committee vis a viz its terms of reference. These questions were considered by the

Supreme Court in the context of arguments made by reference to an assertion that the

committee in question had no jurisdiction to proceed with the enquiry and the respondent was

not a compellable witness before it. (See page 233 of the report).

These are precisely the type of issues which the Courtis invited to examine in this case. The

Judgment of the Supreme Court in Re Haughey is supportive of the notion that persons can

only be compelled to attend and take part in Parliamentary enquiries, be subjected to cross

examination and the possibility of adverse findings, if and only if the committee in question

B is acting within jurisdiction.

It follows that the Court must be able to determine the jurisdiction in question and the

procedures which were followed.   Submissions made to the effect that the Court does not

have any jurisdiction to entertain these questions appear to be in the teeth of what the

Supreme Court actually did and decided in re Haughey.

Whatever about the way in which Parliament regulates its own members a citizen cannot be

subjected to a Parliamentary process unless it is lawful, within jurisdiction and is fair. The

adjudication of whether those criteria had been met is a matter for this Court and contrary in
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particular to the submissions made by Deputy Shatter is not a matter to be determined by

Parliament or by any Committee thereof

At page 264 of his Judgment O'Dalaigh C. J. said "In proceedings before any tribunal where

a party to the proceedings is on risk of having his good name, or his person or property, or

any of his personal rights jeopardised, the proceedings may be correctly classed as

proceedings which may affect his rights and in compliance with the Constitution the State,

either by its enactments or through the courts, must outlaw any procedures which will restrict

or prevent the party concerned from vindicating these rights. "

Whilst that observation from O'Dalaigh C.J. is made in the context of considering the sixth

complaint of Mr. Haughey dealing with fair procedures it nonetheless appears to the court to

have a relevance when a citizen such as the one described there contends that the body which

is purporting to examine him under subpoena has no power to do so or is behaving

unlawfully.

The fact that this Court regards itself as not merely competent but obliged to entertain and

consider the complaints made here is not in any way disrespectful either to the notion of the

separation of powers or indeed to the respect which the Judicial organ of Government

accords to the other organs of Government established under Article 6 of the Constitution.

In Goodman International v Hamilton Í19921 2 IR. 542 the validity of a Parliamentary

resolution was sought to be tested before the courts. In his Judgment Finlay C.J. at page 586

afforded a presumption of Constitutional validity to such a resolution. He said '7 am satisfied
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that the presumption of Constitutional validity which has been applied by this Court in a

number of cases, to statutes enacted by the Oireachtas and Bills passed by both Houses of the

Oireachtas and referred to this Court by the President pursuant to Article 26, applies with

equal force to these resolutions of both Houses of the Oireachtas. It seems to me inescapable

that having regard to the fact that the presumption of Constitutional validity which attaches

to both Statutes and Bills derives, as the authorities clearly establish, from the respect shown

by one organ of State to another, and by the necessary comity between the different organs of

State, that it must apply in precisely the same way to a resolution of both Houses of the

Oireachtas, even though it does not constitute legislation. "

In his Judgment at page 610 of the report McCarthy J. said "The Parliamentary resolution

requires due respect from the Judicial organ of Government; whilst the range of the remit

contained in the resolution has been alleged to trench upon the Judicial power, there has

been no suggestion of any impropriety or abuse of the Parliamentary power. If an allegation

of impropriety or abuse of power were to be made, then, both as to ascertaining the facts and

enforcing Constitutional rights, to echo the words of O 'Dalaigh C.J. in the State (Quinn) v

Ryan [1965] I.R. 70 at page 122; "The court's powers in this regard are as ample as the

defence of the Constitution requires. ""

The court mentions that particular quotation so as to demonstrate the untenable nature of the

argument made by Mr. Shatter to the effect that a Dail resolution is incapable of being

challenged in any circumstances in this court. There clearly is an entitlement to challenge in

the case of impropriety or abuse of power. It is accepted that neither of those circumstances

apply here.



-46-

What is sought to be done here is much less intrusive. The Court is merely asked to interpret

the Parliamentary resolutions and to examine steps taken and resolutions passed subsequent

and subordinate to the passage of such resolutions. Such an approach is completely

consistent with what was done in re Haughey.

The third case to which the court wishes to refer is that of Haughey v Moriarty f 19991 3 I.R.I.

Lest it might be thought that the observations of McCarthy J. which have just been cited

were peculiar to him we draw attention to what was said by Hamilton C.J. in Haughey v

Moriarty at pages 33/34. He cites with approval the passage which we have reproduced in full

and he goes on to say "The court is satisfied that while the Act of 1921, as amended, does not

empower the establishment of a tribunal of enquiry such as was established in this case, that

the Houses of the Oireachtas had and have the inherent jurisdiction to resolve that it is

I expedient that a tribunal be established to enquire into what they consider to be urgent

matters of public importance. In pursuance of such a resolution the Taoiseach had

jurisdiction to appoint a Tribunal for such purpose and to provide in the instrument or order

appointing such tribunal that the Act of 1921, as amended, should apply.

The powers of both Houses of the Oireachtas in this regard, however, are not absolute.

The power cannot be abused, exercised for improper motives or in breach of Constitutional

rights including the right to fair procedures. If such circumstances arise the exercise of such

power can be restrained by the courts and in this regard, as stated by O 'Dalaigh CJ in the

State (Quinn) v Ryan [1965] IR. 70 at p. 122:-' "The Court's powers in this regard are as

ample as the defence of the Constitution requires."
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If the powers are not absolute who other than this court can be the arbiter of questions

touching upon their legality?

The court is of the view that neither the plain wording of the Constitution nor the case law to

which it has referred are supportive of the notion that the jurisdiction of the Court is

excluded from investigating the matters in respect of which complaint is made by the

applicants in the circumstances in which they find themselves. It does not appear to us that

the Court would be guilty of any impropriety in entertaining their complaints.

Having found no support for the respondents' plea of non justiciability in the Constitution

itself or in the case law which we have just quoted, the court will now examine the views of

some academic commentators.

In his work entitled "Separation of Powers in the Irish Constitution " published in 1997

Professor David Gwynn Morgan at chapter 11 deals with the question of the court's

intervention in the functioning of the Oireachtas and the passing of legislation.

He has this to say at pages 222/223

"A foreign reader might assume that the present area would be regulated by some

version of Parliamentary privilege. For does the Bill of Rights 1689 not state that

"Proceedings in Parliament ought not to be impeached.... in any court. "? However

the better view appears to be that the Bill of Rights did not apply to Ireland. Even if it
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haddone, it would be arguable that it never came over into the post 1922 State. In

fact, by comparison with British Parliamentary privilege, the Irish version is reduced

in scope and scale. The Constitutional provisions (Articles 15.10.12 and 13) which

deal with it are mainly concerned with the protection of individual members and in

particular - and this is the significant point here - appears in contrast to the Bill of

H Rights not to provide any protection, against the courts, for a proceeding in

Parliament.

However one might ask: If not Parliamentary privilege, then does not the separation

of powers bar the courts from intervening in the operation of the Oireachtas? For if

one examines the policy underlying the long historic development of Parliamentary

privilege - the policy of the freedom of Parliament from intimidation or even influence

by: the King; the King's Courts, the mob, the press, or any other agency which might

interfere with the untrammelled discourse of public representatives - one finds a

substantial overlap with the separation of institutions aspect of the separation of

powers. In addressing this question, the impact of the courts on the Oireachtas the

cases appear to have accepted a distinction according to whether or not the

legislative power was being exercised and we should examine the subject matter

under these two headings. "

The learned author then proceeds to consider the case law involving the Oireachtas when not

exercising legislative power. The primary case considered is in re Haughey. He also

considers an application for judicial review which did not proceed beyond the leave stage
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and consequently is not reported. Thirdly, he considers Attorney General v Hamilton fnn 7%

Í19931 3 I.R. 227 He expresses his conclusions as follows at page 224:

"Thus, the conclusion which one can draw, provisionally, is that where no legislation

is involved, the courts have no compunction about exercising jurisdiction to enforce

the Constitution or other rules, in regard to affairs of the Dail or Senate. In

expressing this conclusion in the language of the separation of powers, one should

recall that, theoretically, as was explained above in chapter 3, a separation might

exist in respect of the (legislative) organ or of the (legislative) power. It appears that

from what has been said already, in Ireland it does not exist to protect the legislative

organ, at any rate, when it is not exercising its legislative power. "

Thus the leading text book on the topic of separation of powers expresses a view which is

squarely against the proposition put by the respondents as to the court's alleged inability to

intervene.

The other text book on the Constution namely the third edition of Professor Kelly's work

considers at page 138 the statement from O'Dalaigh J. in the Wireless Dealers Association

case which we have already quoted. The authors then go on

"a strict application of this principle might be thought to exempt from Judicial

scrutiny what might be described as the intra-mural proceedings of both Houses, such

as, for example, the question of whether the Chairman of either House had been

validly removed from his office.

1
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On the other hand, in re Haughey the Supreme Court was prepared to supervise the

procedures adopted by a Dail committee, although an important consideration here

must be that the Plaintiff in that case was not a member of the Oireachtas. "

Both of these works therefore appear to accept that when the Oireachtas is not exercising

legislative power decisions made by committees are justiciable in circumstances where a

person external to the Houses is compelled to attend and made subject to such decisions. The

court's power is not confined merely to a consideration of fairness of procedures but extends

to other Constitutional rights, rulings, issues of vires and entitlement.

We turn now to consider whether any assistance may be gleaned from the jurisprudence of

other jurisdictions. In Watkins v United States 354 US 178 the petitioner had been

summoned to testify before a sub-committee of the House of Representatives Committee on

Un-American Activities. He testified freely about his own activities and associations but

refused to answer questions as to whether he had known certain other persons to have been

members of the Communist Party. He based that refusal on the ground that those questions

were outside of the proper scope of the committee's activities and not relevant to its work.

No clear understanding of the "question under enquiry" could be gleaned from the resolution

authorising the full committee, the legislative history thereof, the committee's practices

thereunder, the action authorising the sub-committee, the statement of the Chairman at the

opening of the hearings or his statement in response to the petitioner's protest. The United

States Supreme Court held that the petitioner was not accorded a fair opportunity to

determine whether he was within his rights in refusing to answer and the conviction which
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had been levied against him was invalid under the due process clause of the Fifth

B Amendment.

In the course of his Judgment Warren C.J. sets out the history of Parliamentary enquiries in

the United Kingdom and the various skirmishes which took place between the Judiciary and

Parliament involving on one occasion the imprisonment of Chief Justice Pemberton in

Newgate Prison. He then goes on to deal with the history of contempt of the legislature in the

United States. Turning to the particular case before the court he said at page 201 "An

essential premise in this situation is that the House or Senate shall have instructed the

committee members on what they are to do with the power delegated to them. It is the

responsibility of the Congress, in the first instance, to ensure that compulsory process is used

only in furtherance of a legislative purpose. That requires that the instructions to an

investigating committee spell out that group's jurisdiction and purpose with sufficient

particularity.  Those instructions are embodied in the authorizing resolution.  That document

is the committee's charter. Broadly drafted and loosely worded, however, such resolutions

can leave tremendous latitude to the discretion of the investigator. The more vague the

committee's charter is, the greater becomes the possibility that the committee's specific

actions are not in conformity with the will of the parent House of Congress. "

The Supreme Court then went on to analyse the relevant resolution and concluded that it did

not comply with the standard prescribed. This clearly involved an examination of issues such

as this Court is asked to deal with in the present case.
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In his concurring Judgment in the Watkins case Frankfurter J. points out the history of the

power of Congress to punish for contempt of its authority. He records that at the time of the

Watkins Judgment that matter was dealt with by legislation under which the Federal Judiciary

was appointed the affirmative agency for enforcing the authority that underlines the

Congressional power to punish for contempt. This is not dissimilar to the position which

obtains under the 1997 Act where this court may be called upon to enforce a direction of the

sub-committee given under that Act and if necessary to punish for any failure to comply with

such an Order. In addition the courts may become involved should the committee proceed to

have an offence created under Section 3(8) of the Act made the subject of a prosecution.

Frankfurter J. said at page 216 of the report "By thus making the federal judiciary the

affirmative agency for enforcing the authority that underlies the congressional power to

punish for contempt, Congress necessarily brings into play the specific provisions of the

Constitution relating to the prosecution of offences and those implied restrictions under

which courts junction. "

This case supports the view that the court is justified in entertaining the applicants'

contentions.

In a later case of Gojack v United States 384 US 702 the United States Supreme Court had to

deal with a petitioner who refused to answer questions concerning his affiliation with the

Communist Party, the affiliation of others and his connection with the peace crusade before a

sub-committee of the House Committee on Un-American Activities. He challenged the

jurisdiction of the committee and the sub-committee, the authorisation of each and the
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Constitutionality of the enquiry. He was indicted and convicted for contempt of Congress.

His conviction was affirmed by the Court of Appeal but reversed by the Supreme Court. In

the course of his Judgment Fortas J. at p. 716 said, in relation to the statutory provision which

required that a witness to be found guilty of contempt must have been summoned as a witness

by the authority of either House of Congress to give testimony upon any matter under enquiry

before either House that "the legislative history (ofthat statutory provision) makes plain that

a clear chain of authority from the House to the questioning body is an essential element of

the offence. If the contempt occurs before a sub-committee, the line of authority from the

House to the committee and then to the sub-committee must plainly and explicitly appear, and

it must appear in the terms of a delegation with respect to a particular, specific subject

matter. "

Whilst that case was of course decided in the context of a conviction for a criminal offence

nonetheless it demonstrates the court's willingness to investigate an allegation as to the vires

of the sub-cornrnittee of the House.

These decisions from the United States, where Congressional enquiries are a matter of daily

routine, are supportive of the notion that when citizens who are not members of Congress are

sought to be embroiled in investigations being conducted by it, the court is entitled to

examine complaints of the type in suit here.

These two cases (along with some others) are considered by Professor Tribe in the Third

Edition of his work on American Constitutional Law at pages 793 - 4. He says this
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investigations, the Supreme Court has required Congress to adopt important

procedural safeguards in the conduct of its investigations. Because the Bill of Rights

limits the law making process as well as the content of resulting legislation,

Congressional investigators must respect the Fifth Amendment privilege against

compelled self incrimination, the Fourth Amendment prohibition of unreasonable

searches and seizures, and the requirement of due process that, if Government actors

promulgate rules limiting their own conduct, they must comply with such rules.

Perhaps more significantly, the court has held that due process and the formerly

limited character of Congressional investigatory power (1) require Congress, in

delegating its investigatory authority to particular committees, to state clearly the

scope of a given committee s authority, and (2) require an investigating committee, if

I the materiality of its enquiry is challenged by a witness, and if the subject matter of

the investigation has not previously "been made to appear with indisputable clarity",

"to state for the record the subject under enquiry... and the manner in which the

propounded questions are pertinent thereto. "

This statement by Professor Tribe suggests that the United States Federal Courts have no less

'compunction' pace Professor Gwynn Morgan than the Irish courts about exercising

jurisdiction to enforce the Constitution or other rules in regard to affairs of the legislature at

least in circumstances when it is not exercising legislative power.

Before expressing final conclusions in respect of this aspect of the matter the court must of

course refer to the views of Geoghegan J. in Haughey v Moriarty H 999] 3 IR. 1 where in the
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course of his Judgment in the High Court he ruled out all evidence directed to showing that

there was some irregularity in the way in which the Senate had been convened for the

purposes of the resolution which was passed. He pointed out that originally the Plaintiffs

alleged that neither the Dail nor the Senate were properly convened. At a later stage the

claim that the Dail was not properly convened was abandoned but the claim in respect of the

Senate was persisted in. He said at page 16

**/ decided to rule out all evidence directed to showing that there was some

irregularity in the convening of the Seanad for the purposes of the resolution as it

seemed to me that these matters were not justiciable in the courts on the grounds of

the Constitutional separation of power.  The Dail and the Seanad regulate and

enforce their own procedure. Accordingly, this ground of objection to the Tribunal

must also fail. "

In the next paragraph of the Judgment the Judge said

"*/ now turn to the questions which have caused me very considerable difficulty

indeed. They are the issues arising from the terms of reference.  There is a

■ presumption of Constitutionality and validity of these Dail and Seanad resolutions

and the court would be very slow to hold that having regard to the contents of the

terms of reference, a resolution was either ultra vires the Act of 1921 or repugnant to

the Constitution. But unfortunately, genuine concerns do arise on these fronts in this

case because of the undo ubted ambiguities and lack of clarity in the terms of

reference. It was clear at the oral hearing that Counsel for the State had himself
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considerable difficulty in interpreting some of the provisions and in reconciling

apparent inconsistencies. But the problem is not just one of ambiguity. There is also

the problem that on certain interpretations there may be well founded arguments that

the first Plaintiffs Constitutional rights and indeed those of the other Plaintiffs would

be infringed in a manner that could not be justified by the legitimate concerns giving

rise to the enquiry."

The Judge then went on to set out the principles which he would apply in interpreting the

terms of reference.

It seems to the court that in that case the Judge was treating as being truly internal to the

workings of Parliament matters touching upon the way in which either House was convened

but was then prepared to examine and test for vires the resolution passed. But in this case we

are not being asked to investigate nor is any complaint made of any irregularity of the type

mooted in Haughey v Moriarty. The review which we are asked to conduct here goes back

no further in time than the 25th October 2000 being the day upon which both Houses passed

the resolutions. We do not therefore see that there is anything inconsistent between what we

are asked to do here and what Geoghegan J. was clearly prepared to do in the case of

Haughey v Moriarty.

Finally we should deal with the suggestion that what is sought to be done here in some way

runs counter to the decision of the Supreme Court in Attorney General v Hamilton (No. 2)

H 993] 3 I.R. 227 That case was concerned with the provisions of Article 15.12 and 15.13 of

the Constitution in particular. The decision of Finlay C.J. sets out the way in which members
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of either House could not be made liable. The applicants in the course of their submissions

accepted the correctness of that analysis and did not seek to depart from it. But they say that

nothing that is sought in this case contravenes the non amenability which is provided for in

the relevant Constitutional Articles. The court is of the view that they are correct in that

assertion. The applicants must and do acknowledge the non amenability provided for but

they say that that is not a justification for erecting the much larger edifice of non

justiciability.

On the question of justiciability therefore the court's conclusions are as follows:

(1) The claim of non-justiciability is not supported by the express words of the

Constitution itself. Notwithstanding the detailed provisions of the Articles of the

Constitution dealing with the National Parliament, nowhere is there immunity from

review by this Court in the form in which it is propounded by the respondents. That

is in stark contrast to other provisions of the Constituion which expressly so provide:

(2) Although the Constitution provides certain protections to, for example, members of

Parliament concerning utterances by them such provisions cannot be used to erect the

edifice of non justiciability which is contended for here.

(3) The plea of non justiciability is inconsistent with the approach which has been taken

by the courts in this jurisdiction in respect of the legislature when not exercising its

law making power. In addition the claim is inconsistent with the views of the two

principal academic works on the topic:
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(5)       The claim is inconsistent with the approach taken by the United States Supreme Court

in dealing with the rights of persons who are forced to attend Congressional hearings.

The court holds that all of the complaints made by the applicants in these proceedings are

justiciable and may be the subject of examination by the court. Whether these claims are well

founded or not is a matter with which it will next concern itself

The court will first examine the complaints in respect of which its jurisdiction to do so is

conceded.

The Consent of the Compellability Committee

It was the direction of the 12th April issued by the sub-committee to the applicants that

caused them to attend before that sub-committee. In order to issue such directions with

B binding force it was necessary for the sub-cornmittee to obtain the consent of the

B compellability committee. It purported to do so on the II th April 2001. A resolution was

B passed by the compellability committee that night granting consent but it is common case that

it was not until the 30th April that a document purporting to be such consent was signed by

the Chairman of the compellability committee.

B The applicants contend that for a variety of reasons there was no valid consent in existence

when the directions were issued to the applicants dated 12th April 2001.

The argument they make is that the consent contemplated under the provisions of Section 3 is

fl given a statutory definition which is set forth at Section 3(9)(a) of the Act That sub-section
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provides that a consent of the appropriate sub-committee shall be in writing and the document

containing it shall be signed by the Chairman of the sub-committee or by another member of

the sub-committee duly authorised in that behalf by such Chairman.

The court is satisfied that by so providing the legislature made it clear that a consent for the

purpose of the Act cannot be achieved by the mere passage of a resolution by the

Compellability Committee but must be in written form in accordance with the terms of

Section 3(9)(a). This is a specific statutory definition of what constitutes a consent for the

I purposes of the Act. It would have been open to the legislature to provide otherwise. For

B example it might have prescribed the passage of a resolution as enough and then go on to

provide a method of proof of the passage of such resolution by reference to document in

writing to be produced under the hand of the Chairman. That is a concept well known in

company law where the passage of a resolution by a company is proved by an appropriately

■ authenticated minute. But that is not what the legislature chose to do here. It specifically

I defines a consent in mandatory terms as one which "shall be in writing." Despite some

infelicity in the sub-section when it goes on to speak of the "document containing it" we do

not think that the court would be justified in interpreting a mandatory provision requiring that

the consent be in writing as meaning the precise opposite. The only form of consent which

satisfies the Act is one in writing, duly authenticated as prescribed and not otherwise.

I The respondents point to the fact that the statute does not require that the consent exist prior

I to the issue of the direction by the sub-committee. Whilst it is true that the word "prior" is

I not contained in the statutory provisions it has to be remembered that under Section 3(1) the

sub-committee could only give directions directing the attendance of persons if it had the
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meaning mandated under Section 3(9)(a) as one which "shall be in writing " it follows that in

the absence of a consent which satisfies that statutory provision there was no consent extant

at the time that the directions were issued on the 12th April 2001. It follows therefore that

there was no authority vested in the sub-committee to issue these directions.

B It seems to the court that there were a number of other infirmities identified by the applicants

which afflicted the directions given by the sub-committee.

We turn to consider the terms of the consent as it ultimately emerged on the 30th April. We

have already reproduced it in this Judgment. Section 3 (9)(b) of the Act requires that the

consent shall relate to a specified committee and specified functions ofthat committee and

may relate, as may be specified in the consent, to one or more specified directions or classes

of directions, or all directions, in relation to a specified person or matter or persons or matters

B generally and shall be subject to such restrictions, limitations or other conditions (if any) as

B may be specified in the consent.

In the present case it is to be noted that there is no reference to the functions of the

sub-committee. That is a mandatory requirement of the sub-section and a failure to refer to

the specified functions of the sub-committee means that the consent as it emerged on the

30th April 2001 was not in compliance with the statutory provisions. Given the serious

consequences which flow in respect of a person to whom a direction such as the ones in suit

B are given these failures to comply with statutory provisions cannot be treated lightly or

overlooked.
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There is a further flaw which is attendant upon this whole procedure. When the application

was made to the Compellability Committee it was misrepresented to it by what was enclosed

in the documents sent forward that certain powers had been given to it which had not in fact

been given at all and were not until the following day.   In addition there was a failure to

comply with the requirements of Rule 14 of the Rules and Guidelines for Committees which

sets out with particularity the information which must be placed before the Compellability

Committee. At the time the application was made to the Compellability Committee the

sub-committee was not mandated to make findings of fact and of course the order of

establishment enclosed did not set out the amendment of the preceding day - 10th April 2001.

There was therefore incorrect information placed before the Compellability Committee and it

is our view that this vitiated such consent as was given. The Compellability Committee

ought to have directed its mind to granting a consent which would comply with the provisions

of sub-section 9(b) and that meant that it would have to specify the functions of the

Committee and the other matters set forth in that sub-section. The misrepresentation of the

true position even if by accident in our view vitiates the purported consent given.

It follows that as there was no valid consent there was no entitlement to issue the directions.

The applicants were not obliged to comply with them and the directions of the 12th April

2001 are of no effect.

Was the Sub-Committee acting Intra Vires in proceeding as it did?

We have already set out the tortuous history of the various resolutions passed pertaining to

the sub-committee subsequent to the passage of the resolutions by both Houses on the 25th
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October 2000. leaving aside the error in the Senate reference for the moment it is clear that

both Houses simply referred the report of the Commissioner to the Joint Committee.

On the 8th March 2000 the Joint Committee set up the sub-committee. It was established to

consider the report and to consider submissions received thereon and to report to the Joint

Committee thereon (see paragraph la of the Order).

The Order of the 8th March at paragraph 1(d) and (e) contained certain restrictions on the

activities of the sub-committee. It was restricted both as to functions and as to powers. The

functions had to relate to such public affairs administered by the Department of Justice,

Equality and Law Reform and the Department of Defence as the sub-committee might select

including bodies under the aegis of those Departments in respect of Government policy and

such matters of policy for which the Ministers in charge of those Departments were officially

responsible as it might select.

The powers were restricted as of then to inter alia taking oral and written evidence and

printing and publishing from time to time minutes of such evidence taken in public along

I with powers to invite and accept written submissions and the other powers which we have

already set forth in this Judgment.

f
On the 4th April 2001 the sub-committee was given power to send for persons, papers and

records.
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On the 10th April 2001 the Joint Committee amended its Order of the 8th March in the

fashion already set out in this Judgment. The effect ofthat was to permit the sub-committee

to hear evidence in accordance with the provisions of the Act and to report to the Joint

Committee thereon and to include its findings and conclusions and recommendations if any.

On the following day the sub-committee asked the Compellability Committee for the

necessary consent under the Act for the express purpose of permitting the sub-committee to

enquire into the Abbeylara incident and related matters and to address possible conflicts of

fact, as in the opinion of the sub-committee arose directly or indirectly from oral or

documentary evidence.

There were then the two subsequent amendments of the 12th and 26th April, the wordings of

which are already set forth in this Judgment.

It is acknowledged by Counsel who appeared on behalf of the sub-committee that errors did

occur in relation to these resolutions but he says we ought to overlook them and adopt the

approach of Geoghegan J. in Haughey v Moriarty where at page 16 he said

"/ do not think that the resolutions should be interpreted as though they were statutes.

A court must make allowances for the political climate and urgency under which

resolutions of this kind would come to be drafted. "

Even if that approach were to be adopted however, does it admit of the sub-committee

transforming the remit given to it as being one which entitles it to (to use its own words)
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"Enquire into the Abbeylara incident and related matters and address possible conflicts of

I fact, as in the opinion of the sub-committee, arise directly or indirectly from oral or

documentary evidence "? We do not think so.

In the first instance the report was merely referred to the Joint Committee. It in turn required

the sub-committee to consider the report and submissions received thereon and to report back.

That was subject to the limitations which we have already pointed out. True it is that on the

4th April power was given to send for persons, papers and records and on the 10th April

power was given to hear evidence. But it was the act of the sub-committee itself that

transmuted the instructions given to it into one which required it to "enquire into the

Abbeylara incident.". That was not its task. Its task was to consider and report on the

Commissioner's report on the matter.

It is quite clear from a perusal of the transcripts and the video tapes of the hearings that what

was being engaged upon was much more extensive than that. It was as the sub-committee

itself says an enquiry into the Abbeylara incident. That was a self written brief which went

beyond what was asked of the sub-committee. To adapt the words of Warren C.J. to the

instant case - "an essential premise in this situation is that the House or Senate shall have

instructed the Committee members of what they are to do with the power delegated to them.

That requires that the instructions to an investigating committee spell out that group's

jurisdiction and purpose with sufficient particularity. Those instructions are embodied in the

authorising resolution. That document is the committee's charter."
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The sub-committee cannot go beyond the functions and powers conferred upon it. To

transform a requirement that it consider and report upon a report into an investigation of the

underlying events which gave rise to the report was to go too far.  No such authority was

B given and the sub-committee from 11 th April 2001 acted ultra vires the authority given to it.

Accordingly the applicants succeed on this part of their case.

Fairness of Procedures

The major complaint which is made by the applicants under this heading relates to an alleged

deferment and limitation on their entitlement to conduct cross examination. B

Counsel on behalf of the sub-committee identified the central issue which would fall to be

determined by it as being an answer to this question "Was this death avoidable "? He

B acknowledged that the sub-committee in carrying out its task embarked upon an adjudicative

B procedure. It quite clearly was prepared to find facts and make findings including if

appropriate a finding of unlawful death against a police officer or officers.

B Had such matters to be determined by a court whether civil or criminal a well tested process

B and procedure would be embarked upon. It would involve the calling of evidence, the testing

ofthat evidence in cross examination, the ability on the part of the person who was accused to

give his own evidence, have it tested and then to make submissions.

B It is undoubtedly true that the form of enquiry being conducted by the sub-committee was not

typical ofthat which applies in court. It was not an adversarial procedure as such. That of

B itself of course is not objectionable provided that the procedures followed and the rights
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afforded to the person who runs the risk of having such a finding made against him comply

with Constitutional justice.

I The entitlements are set forth succinctly by the Supreme Court in re Haughey. They are:

I "(a)     that the person should be furnished with a copy of the evidence which reflected on his

good name;

(b) that he should be allowed to cross examine by Counsel, his accuser or accusers;

(c) that he should be allowed to give rebutting evidence; and

(d) that he should be permitted to address, again by Counsel the Committee in his own

defence." (See page 263 of the report).

Just as in the Haughey case the principal complaint which is raised here is in respect of the

I right identified at (b).

In the procedures which the sub-committee indicated it would follow it was made clear that

all interested parties would be supplied with a list of the witnesses which the sub-committee

considered necessary for its deliberation. All interested parties were then invited to indicate

to the sub-committee, upon receipt of the list, which, if any of the witnesses it intended to

I seek to cross examine and the basis upon which it claimed to be entitled to cross examine

I such witnesses. Any such witness was to be entitled to be told of any persons who might be
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permitted to cross examine them and be heard as to why such person ought not to be so

permitted.

The procedure that was to be followed was that when a witness was called to give evidence

he would be sworn. With the leave of the sub-committee he might make an initial statement

either verbally or in confirmation of a written statement which would have been provided to

the sub-committee in advance of the hearing. Thereafter the witness was to be subject to

questioning by the sub-committee. That was to take the form of questions by the Chairman

of the sub-committee and such other members of the sub-committee nominated as the

Chairman might direct in respect ofthat witness and then by other members of the

sub-committee. Thereafter, and subject to an important proviso to which we will turn, in a

moment, the witness might be cross examined by, or on behalf of, any of the interested

parties in respect of whom leave to cross examine such witness had been granted. Thereafter

the Chairman of the sub-committee was entitled to address further questions for the purposes

of clarification or elucidation of matters not previously fully dealt with. The important

proviso which we have mentioned was that the sub-committee would indicate the parties who

would be entitled to cross examine any witness. The sub-committee might decide to arrange

for the cross examination of witnesses at a time or times other than immediately following the

examination by members of the sub committee.    The above recital is taken from the

document which set out the procedures which were to be followed.

It is quite clear from them that a witness could be cross examined only if leave to do so had

been granted by the sub-committee. Not merely that but the sub-committee having indicated

the parties who should be entitled to cross examine any witness "may decide to arrange for
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the cross examination of witnesses at a time or times other than immediately following the

examination by members of the sub-committee. " That of course is a departure from the norm

where cross examination follows immediately upon direct examination. But it might be

B thought that such a departure was exceptional having regard to the way in which paragraph (f)

of the procedures document is worded. When however one turns to the witness schedule

which was produced one finds the following:

"(5)     Procedure;

Questioning by sub-committee.

Allow Cross examination by parties but subject to issues and timing determined by

sub committee "It is envisaged that this will take place towards end of hearings by

particular parties re specific witnesses. Parties will notify sub-committee of desire to

cross examine named witnesses as to defined issues.  Witnesses to be cross examined

by parties will be told and given transcripts and other documents to be referred to. "

B The effect of this of course was to transform the apparently exceptional provision provided

for in paragraph (f) of the procedure into the norm.

But the matter does not stop there. The witness schedule for the hearings which has been put

in evidence envisaged a ten day hearing stretching from the 24th April until the 11th May.

During that time no fewer than 57 witnesses were to be heard. No cross examination was

envisaged until day 9 of the enquiry. In the meantime all of these witnesses were to be

B subjected to questioning from the Chairman and members of the committee but with the right

to cross examine deferred in general until the last day but one. Not merely was cross

B examination to be conducted on that day but closing submissions were also to be made by the
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relevant parties. True it is that there was a possibility of further evidence being heard on the

10th day and the schedule might be revised in accordance with the note at the end of the

schedule.

I The procedural issues were to be determined by the sub-committee on the first day of the

■ hearing. We do not find anything said there which altered the procedures which had been

outlined. Indeed it was made clear by the Chairman on the first day that at a meeting held on

the 18th April 2001 the sub-committee envisaged the hearings lasting approximately sixty

hours beginning on the 24th April and finishing not later than Friday 1 lth May.

Even allowing for the possibility of some extension of this time or the possibility of special

applications being made to take cross examination prior to the time envisaged, can it be said

that these procedures accord with the rights afforded in re Haughey?

The deferment in general of all cross examination to the end and then only with leave of the

committee, in our view, falls far short of what is envisaged in re Haughey. Prior notification

I of the issues upon which it is proposed to cross examine empties it of much of its value.

I The decision of the Supreme Court in re Haughey predicated a simple sequence. It involved

calling the evidence, testing it by cross examination and making submissions. The

sub-committee here took it upon itself to define other procedures because it took the view that

Parliamentary procedure required it. It in effect said as a matter of general application cross

examination was to be both deferred and limited. Furthermore the Chairman made it clear

that the direct part to be played by lawyers was to be resorted to only where absolutely
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necessary. He said "The sub-committee will observe this stricture as all the questioning on

behalf of the sub-committee will be conducted by the members. " All of this suggests that it

was a clear attempt to rewrite the rules guaranteed under re Haughey and to do so in a manner

which substantially diluted and negated them. Even if this had been done by a tribunal of

enquiry presided over by a Judge (which per Murphy J. in Lawlor v Flood IT 999] 3 I.R. 107

and Finlay C. J. in Goodman v Hamilton Í1992] 21.R. 542 was regarded as a substantial

guarantee that fair procedures would be followed) it would not survive criticism. Here with

no Judge and no such guarantee and in reliance upon what appears to be Parliamentary

procedure there was an attempt to substantially rewrite and recast the entitlements of persons

appearing before the sub-committee.

It is as well to recall precisely what was said by O'Dalaigh C.J. in re Haughey.   At pages

I 263/264 he said:

"No court is unaware that the right of an accused person to defend himself adds to

the length of the proceedings. But the Constitution guarantees that the State "so far

as practicable " (sa mhéid gur feidir e) will by its laws safeguard and vindicate the

citizen's good name.   Where, as here, it is considered necessary to grant immunity to

witnesses appearing before a tribunal, then a person whose conduct is impugned as

part of the subject matter of the enquiry must be afforded reasonable means of

defending himself.  What are these means'} They have been already enumerated as (a)

to (d) above.   Without the two rights which the committee's procedures have

purported to exclude, no accused - / speak within the context of the terms of the

enquiry - could hope to make any adequate defence of his good name.  To deny such
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I rights is, in an ancestral adage, a classic case of clocha ceangailte agus madrai

scaoilte. Article 40, Section 3 of the Constitution is a guarantee to the citizen of basic

fairness of procedure. The Constitution guarantees such fairness, and it is the duty of

the court to underline that the words of Article 40, Section 3, are not political

■ shibboleths but provide a positive protection for the citizen and his good name....

The provisions of Article 38, Section 1 of the Constitution apply only to trials of criminal

charges in accordance with Article 38; but in proceedings before any tribunal where a party

to the proceedings is on risk of having his good name, or his person or property, or any of his

personal rights jeopardised, the proceedings may be correctly classed as proceedings which

may affect his rights, and in compliance with the Constitution the State, either by its

enactments or through the courts, must outlaw any procedures which will restrict or prevent

the party concerned from vindicating these rights. "

We are in no doubt but mat some at least of the applicants in this case fall within the category

of persons identified by O'Dalaigh C.J. in the passage which we have just cited. The court is

equally satisfied that the rights identified as being applicable to such a person were not

■ observed and that accordingly such persons were being and likely to continue to be subjected

I                          to unfair procedures which were unlawful.

A point has been taken that this complaint is premature and reliance is placed upon the

Judgment of McLoughlin J. in re Haughey who was not prepared to condemn the

committee's procedures in that case because the point had not been reached, he said, when

cross examination arose. But the Judgment whilst acknowledging that that point had not been
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reached nonetheless held that the procedures adopted violated Mr. Haughey's rights. The

rights of the applicants here were likewise violated.

Jurisdiction

AH of the previous areas of complaint which have been dealt with in this Judgment proceed

on the basis that there was jurisdiction on the part of Parliament to authorise an enquiry of the

type in suit. The applicants take issue with that proposition and so we now turn to consider

that question.

It must be made clear at the outset that the objection which is raised concerns the conduct of

an enquiry which has adjudicative functions and can make findings of fact adverse to the

good name and reputation of a citizen. There is no doubt that the present sub-committee sees

itself as having just such a role.

The applicants contend that Parliament does not have power to conduct or authorise the

conduct of an investigation with such an adjudicative power. Not merely that but it says that

there are structural inabilities in the conduct of such an enquiry by Parliamentarians by reason

of objective bias deriving from their representative roles. The respondents deny these

contentions and allege that there is an inherent power in Parliament which authorises the

conduct of such an enquiry. Furthermore they say that if a public enquiry under the 1921

legislation can be set up on foot of resolutions passed by Parliament it must be in a position to

conduct such enquiries itself.
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It is common case that the sub-committee must have a lawful authority for carrying out the

task which it embarked upon. It looks to the resolution of the Joint Committee which in turn

looks to the resolutions of the Houses as authority. But the applicants ask the question where

does such authority derive from?

Although Articles 15 to 27 of the Constitution deal with considerable particularity with the

National Parliament, nobody asserts that there is an express authority to be found in the

Constitution authorising an investigation of this type.

It is also accepted that there is no authority conferred by legislation.

The respondents seek to establish the entitlement on the part of Parliament to conduct or

authorise one of its committees to conduct enquiries of this type by reference to what is

described as the inherent power of Parliament. The respondents other than Deputy Shatter do

not point to any particular article of the Constitution with a view to establishing this inherent

power but rather say that the entitlement to conduct such an enquiry is fundamental to the

separation of powers. The first problem which confronts them with such an assertion is that

if the matter is as fundamental as they allege, is it not extraordinary that it was not included in

the most detailed provisions of the Constitution dealing with the National Parliament?

Deputy Shatter anchors his case to some extent at least in Articles 5, 6 and 45 of the

Constitution. Again, it would seem strange that a matter as allegedly fundamental as this

would not be dealt with m the constitutional articles which deal with the National Parliament

but rather would be gleaned inherently from others. But in essence Deputy Shatter, although
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mentioning these three articles, really formulates his case on the description of the State as

being democratic.

Attention has been drawn to legislation ranging from the Oireachtas Witnesses Oaths Act of

1924 to the 1997 Act. The 1924 Act provided for the administering of an oath before inter

alia a Joint Committee of both Houses of the Oireachtas. That was applied to the Houses of

the new Oireachtas by the provisions of the Constitution (Consequential Provisions) Act

1937. Then came the 1970 Act which was at the heart of the Haughey case. That conferred

powers of compulsion upon a single committee for the purposes of a specific enquiry referred

to in a resolution of the Dail which in turn is referred to in the Act. In 1976 the Committees

of the Houses of the Oireachtas (Privilege and Procedure) Act affirmed the privilege of

members of committees of either or both Houses of the Oireachtas. The Select Committee on

Legislation and Security of Dail Eireann (Privilege and Immunity) Act, 1994, was passed in

order to address a specific enquiry being conducted by a Dail committee. In that case it was

of interest to note that when that Select Committee reported, it merely sent the transcript of

the hearings to the Dail but made no findings of fact.

The 1997 Act provides powers to secure discovery of documents and to compel the

attendance of witnesses.

The interesting feature of all of these acts with the exception ofthat passed in 1970 is that

I none of them confers an express power on the Houses of Parliament to convene enquiries of

the type involved here. The 1970 Act expressly referred to a subject matter identified in a
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standing orders to attach penalties for their infringement and to protect their

members against interference, molestation or attempted corruption.  It is, however,

clear from the standing orders that the power to attach penalties must be interpreted

as limited to the disciplinary measures of suspension authorised by the latter, and that

no power of actual trial or of commitment, such as was still exercised at Westminister

in the case ofBradlock, is vested in the Irish Parliament. Nor can the injunction

empowering the legislature to protect its members against molestation or corruption

be interpreted as investing it with judicial powers over persons not members of the

House.// is inevitable that there should be a certain tendency to view the

Oireachtas in the light of the conceptions inherited from the House of Commons;   but

it is evident from the context of the Constitution that the Irish Parliament is not the

omnipotent assembly for which Dicey could claim that its powers "make a near

approach to an authority above that of the ordinary law of the land. " Its scope is so

rigidly fixed by the terms of our written Constitution, its functional relationship to the

other organs of the State so clearly defined, that it is not permissible to invest it with

those attributes of "sovereign authority " which have accrued to the House of

Commons during its conflicts with the Crown. It is invested by the Constitution with

comprehensive and adequate powers to regulate its business and to maintain its

authority. It has none other. "

Professor Kohn specifies the many respects in which powers of an inherent nature within the

Westminister Parliament were not carried over into the Free State Constitutions. The Free

State Constitution gave positive powers and defined them but did not leave any place for an

inherent power such as is contended for here.
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The report of the Committee on the Constitution in 1967 in dealing with the scope of

Parliamentary privilege under Article 15.10 of the 1937 Constitution said that

"The powers of the Houses are not at all as wide as those of some other Parliaments

such as the British. " The report went on "Our Parliament can operate only within

the confines laid down in the present Constitution, which was intended to provide the

Charter for all aspects of public affairs in this country. That Constitution has been

very careful to outline detailed provisions about the court system to be established,

the procedure for the trial of offences and the fundamental rights of the citizens,

including the right to personal liberty and freedom of expression. If it had been the

intention from the beginning that the powers enjoyed by the Oireachtas were not to

be restricted by any safeguards of this kind, there would surely have been a great deal

more comment about the nature and effect of Parliamentary privilege than has

heretofore been the case. As already indicated, the wording of Article 15.10 itself

suggests that this was not the intention. "

There was no inherent power in the 1922 Constitution to conduct investigations of this type in

suit. The 1937 Constitution does not contain an express proviso authorising it. This

similarity of the provisions dealing with the National Parliament in both Constitutions would

suggest that there is no inherent power of the type contended for. To put it as Professor

Gwynn Morgan states
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"It is unlikely that it was intended that the balanced arrangements which were

deliberately established in the Constitution could be disturbed by the eccentric relics

of British Constitutional history, whether these are expressed through the common

law or statute. "

Regardless of these views however the respondents contend that there are judicial dicta which

are binding upon this court and which make it plain that the courts have taken the view that

enquiries of this sort are indeed permissible.

Whilst a number of cases have been cited they are all neatly summarised by the following

passage from Hamilton C.J. in Haughey v Moriarty H9991 3 I.R.I at pages 32 - 34.

"Having regard to the sovereign and democratic nature of the State, each of the

organs of Government enjoy the powers normally exercised by such organs in a

sovereign and democratic State and are not restricted to the powers expressly set

forth in the provisions of the Constitution. They are, however, subject to the

provisions of the Constitution and in the exercise of such powers, are obliged to have

regard to such provisions.

The powers of the Houses of the Oireachtas are not limited to those specifically set

forth in Article 15 of the Constitution but must include such powers as are normally

and necessarily exercised by a legislature in a democratic State. These powers and

the exercise thereof may of course be limited by the provisions of the Constitution.
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In the course of his Judgment in Goodman International v Mr. Justice Hamilton

[1992] 2 IR. 542, Costello J. stated at page 563 that: -

(1)       In my judgment, there is nothing in the Constitution which prohibits the two

Houses of the Oireachtas from directing that a Tribunal of Inquiry be

established to inquire into allegations of matters the subject of current civil

proceedings. Such an inquiry does not infringe the principle of the separation

of powers. The Minister may validly act on such a direction and the Tribunal

may validly inquire into such allegations. "

The views of Costello J. were accepted by Finlay C.J. in the course of his Judgment at

page 586 in Goodman International v Mr. Justice Hamilton [1992] 2 I.R 542 at page

586 where he stated that:-

"I am satisfied that Costello J. was correct in the conclusions he reached and in the

reasoning by which he reached them."

The Court is satisfied that there is no provision in the Constitution which prohibits the

two Houses of the Oireachtas from resolving that it is expedient that a tribunal be

established for inquiring into a definite matter described in the resolution as of urgent

public importance; or which prohibits the Taoiseach or a Minister from appointing a

tribunal in pursuance of such resolution.

While there is no provision in the Constitution prohibiting them from so doing the

questions still remain as to whether it was inherent in their jurisdiction so to do, in

the absence of any enabling statutory provision, as to whether it is essential in a
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Parliamentary democracy that Parliament should have power to initiate inquiries into

specific matters which they consider of urgent public importance.

The issue was raised in Goodman International v Mr. Justice Hamilton [1992] 2 LR,

542.

In the course of his Judgment therein CostelloJ. stated at page 554:-

"The Government or any Minister can inquire into matters of public interest

as part of the exercise of its executive powers, but if this is done without reference to

Parliament then the inquiry will not have statutory powers which are to be found in

the Tribunals of Inquiry (Evidence) Act, 1921, and the Tribunals of Inquiry

(Evidence) (Amendment) Act, 1979."

In this passage Costello J. recognised that the Government or any Minister can

inquire into matters of urgent public importance as part of its executive powers but

that if this is done without reference to Parliament then the inquiry will not have the

statutory powers set forth in the Act of 1921 as amended

Having cited the provisions of Article 15.10 in the course of his Judgment in

Goodman International v Mr. Justice Hamilton [1992] 2 I.R. 542 at page 597

Hederman J. went on to say that:-

"But in any parliamentary democracy, it is essential that the Parliament

should have powers to initiate inquiries."

On this issue he further stated at page 598 that:-
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"In the United States of America, the Supreme Court has held that the power

of the Congress to conduct investigations "is inherent in the legislative

process " Watkins v United States [1957] 354 U.S. at 187" and "In summary,

therefore, there is a strong historical basis for saying that a tribunal such as

the one in question here, is appropriate, and, indeed thoroughly necessary for

the proper functioning of the legislative and executive organs of the State. "

At the conclusion of his judgment in Goodman International v Mr. Justice Hamilton

[1992] 2 IR. 542 McCarthy J. clearly recognised the power of Parliament to pass the

resolutions passed in that case where he stated at page 610

"The Parliamentary resolution requires due respect from the Judicial organ of

Government. "

He went on, however, to state:-

"....whilst the range of the remit contained in the resolution has been much

alleged to trench upon the Judicial power, there has been no suggestion of any

impropriety or abuse of the Parliamentary power.   If an allegation of

impropriety or abuse of power were to be made then, both as to ascertaining

the facts and enforcing constitutional rights to echo the words of O'Dalaigh

C.J. in the State (Quinn) v Ryan [1965] LR. 70 at page 122

"The court's powers in this regard are as ample as the defence of the

Constitution requires. "
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The court is satisfied that while the Act of 1921, as amended, does not empower the

establishment of a tribunal of inquiry such as was established in this case, that the

Houses of the Oireachtas had and have the inherent jurisdiction to resolve that it is

expedient that a tribunal be established to inquire into what they consider to be

urgent matters of public importance. In pursuance of such a resolution the Taoiseach

had jurisdiction to appoint a tribunal for such purpose and to provide in the

instrument or order appointing such tribunal that the Act of 1921, as amended, should

apply."

This final part from the quotation leads on to an issue which can be disposed of at this stage

before returning to consider whether a sub-committee of the type in suit here is exercising

powers which are "normally and necessarily" exercised by a legislature in a democratic

State.

It is the point which is made to the effect that if Parliament can pass a resolution which leads

to the setting up of a public enquiry under the 1921 Act then it can surely resolve to conduct

such an enquiry itself. It is said mat a tribunal of enquiry is the agent of the legislature. The

agent can only have the powers which the principal has and therefore the legislature could

conduct such an investigation itself. At first sight that is an argument that may appear

attractive. But is it a correct analysis of the legal situation?

Wp tnink not   Thp tniff analysis in fart is carried nut by Costello J. in the case of Goodman Y

Hamilton R992] 21.R. 542 at 554/555. He said:
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7.       There is no statutory provision which empowers the establishment of this Tribunal

either by the two Houses or the Minister. It is established by an administrative act,

that is by the Order of the Minister of the 31st May, 1991. The Government or any

Minister can enquire into matters of public interest as part of the exercise of its

executive powers, but if this is done without reference to Parliament then the inquiry

will not have statutory powers which are to be found in the Tribunals of Inquiry

(Evidence) Act, 1921, and the Tribunals of Inquiry (Evidence) (Amendment) Act, 1979.

If the two Houses of the Oireachtas resolve that it is expedient to establish a Tribunal

of Enquiry to inquire into a definite matter of urgent public importance which is

specified and if a Minister establishes a Tribunal and in the instrument of

appointment provides that the two Acts are to apply, then the Tribunal is clothed with

the statutory powers contained in the Acts.

2. When the two Houses resolve that it is expedient that a Tribunal of Inquiry be

established this is in effect a direction to the Government or the relevant Minister to

establish such an inquiry".

This analysis of the position by Costello J. makes it plain that the legislature is not the

appointing body of a tribunal under the 1921 Act. It is devoid of any authority to make such

an appointment. It must follow therefore that the argument based on agency fails. As the

legislature cannot appoint a tribunal under the 1921 Act it is not possible to deduce from the

existence of such a tribunal an inherent power in the legislature such as is contended for.
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There therefore remains the question as to whether this power of adjudication can be

considered to be one normally and necessarily exercised by a legislature in a democratic state.

Insofar as this State is concerned if the power exists it has been sought to be exercised on

only four occasions in the history of the State. The first occasion gave rise to the decision of

re Haughey. The second occasion was in respect of the Deposit Interest Retention Tax

enquiry where, save for one issue concerning an alleged tax amnesty given to certain banks,

there were no other issues of fact requiring adjudication. The third occasion is the present

case and the fourth concerns another parliamentary committee which is also the subject

matter of Judicial Review proceedings.

A notable feature of the inherent power asserted here is that it is a bare power to enquire. In

other legislatures where such power does exist it is always accompanied by a co-existing

inherent power to enable effect to be given to it. That co-existing power is one which permits

of witnesses being compelled to appear under threat of sanction if they fail to do so.

In Howard v Gossett (1845) Q.B.367 Coleridge J. said:

"That the commons are, in the words of Lord Coke the general inquisitors of the

realm I fully admit. It would be difficult to define any limit by which the subject

matter of their enquiries can be bound; and it is unnecessary to attempt to do so now',

and I would be content to state that they may enquire into everything which it

concerns the public weal for them to know, and they themselves, I think, are intrusted

with determining what falls within that category. Co extensive with their jurisdiction
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to enquire, must be their power to cause the attendance of witnesses, and to enforce it

by arrest, when disobedience makes that necessary, and when attendance is required

and refused "

In the same case Lord Denman C.J. said:

"The privilege of Parliament to prosecute all enquiries which they may deem

necessary for the discharge of their high duties, is also admitted without dispute; and

the power, consequently, which they have to compel the attendance of all persons

whom they may require for such purposes.... As the exercise of their privileges of

enquiry may obviously be wholly defeated by notice to the party, it must be necessary

to have the power to secure such attendance by coercive measures, and without

explanation, and of that necessity the House alone can judge."

This case supports the view that if there is an inherent power in parliament it must be

accompanied by an inherent ability to give effect to it. Otherwise it is useless.

In the United States of America in the case of McGrain v Daugherty 273 U.S. 135 the

Supreme Court per Van Devanter J. considered the power of Congress to conduct enquiries.  •

Having considered a number of cases that Judge said at page 173 - 175

"While these cases are not decisive of the question we are considering, they definitely

settle two propositions which we recognise as entirely sound and having a bearing on

its solution: One, that the two Houses of Congress, in their separate relations possess
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not only such powers as are expressly granted to them by the constitution, but such

auxiliary powers as are necessary and appropriate to make the express powers

effective; and the other, that neither House is invested with 'general' power to

enquire into private affairs and compel disclosures, but only with such limited power

of enquiry as is shown to exist when the rule of constitutional interpretation just

stated is rightly applied....  We are of opinion that the power of inquiry-with process

to enforce it - is an essential and appropriate auxiliary to the legislative junction.  It

was so regarded and employed in Americal legislatures before the constitution was

framed and ratified. Both Houses of Congress took this view of it early in their

history - the House of Representatives with the approving votes of Mr. Madison and

other members whose service in the convention which framed the constitution gives

special significance to their action - and both Houses have employed the power

accordingly up to the present time ...A legislative body cannot legislate wisely or

effectively in the absence of information respecting the conditions which the

legislation is intended to affect or change; and where the legislative body does not

itself possess the requisite information - which not infrequently is true - recourse must

be had to others who do possess it. Experience has taught that mere requests for such

information often are unavailing, and also that information which is volunteered is

not always accurate or complete; so some means of compulsion are essential to

obtain what is needed. All this was true before and when the constitution was framed

and adopted. In that period the power of inquiry, with enforcing process, was

regarded and employed as a necessary and appropriate attribute of the power to

legislate - indeed, was treated as inhering in it. Thus there is ample warrant for

thinking, as we do, that the constitutional provisions which commit the legislative
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function to the two Houses are intended to include this attribute to the end that the

function may be effectively exercised."

These cases demonstrate that it is not normal to have a bare power of adjudication inhering in

parliament. Nor could such a power be considered necessary because it is of no benefit

without the powers of compulsion in respect of attendance and punishment in default.

The Court concludes that an inherent power of the type contended for is neither normal or

necessarily exercised in other democratic states.

The Court accepts the reliance placed in particular by Mr. Shatter on the statement from Van

Devanter J's judgment to the effect that a legislative body cannot legislate wisely or

effectively in the absence of information respecting the conditions which the legislation is

intended to affect or change. It makes sense that if the legislative body itself does not possess

the requisite information it can have recourse to others who do possess it. But that does not

mean that it has or is entitled to exercise an adjudicative jurisdiction of the type which is

sought to be exercised here.

A number of further points require to be addressed before expressing our final conclusion on

this aspect of the matter. The respondents contend that the argument made concerning the

lack of an inherent jurisdiction to conduct an enquiry of the type in suit runs counter to the

decision of in re Haughey. Despite the extensive nature of the argument made in that case it

does appear that this point was never argued. A point not argued is a point not decided. It

may not have been raised for any number of reasons. One perhaps was that the particular
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enquiry in that case was being carried out with specific statutory powers pertinent to that

enquiry. For whatever reason the point was not argued or decided and therefore we do not

think that the decision in re Haughey can be relied upon as providing judicial authority for the

notion of an inherent power to conduct an enquiry of the type involved in this case.

Our attention was drawn to specific constitutional provisions where powers of adjudication

are, it is said, given to parliament. These relate to an adjudication upon the President's

behaviour and the removal of a judge from office.

Article 12.10 sets out with particularity the procedure which is to be followed and confers an

express power in that regard.   Article 13.8.2 permits of the behaviour of the President being

brought under review in either of the Houses of the Oireachtas for the purposes of sub-article

10 of Article 12 of the Constitution or by any court, tribunal or body appointed or designated

by either of the Houses for the investigation of a charge under Section 10.

Article 35.4 provides that a Judge of the Supreme Court or the High Court shall not be

removed from Office except for stated misbehaviour or incapacity, and then only upon

resolutions passed by Dail Eireann and by Seanad Eireann calling for his removal.

We do not see how these specific constitutional entitlements which were conferred on

parliament can be used to imply some wide ranging power of fact finding and adjudication.

These are specific and explicit and limited entitlements which were conferred and do not

imply a greater or more wide ranging power of adjudication. In fact they would suggest the

contrary.
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We have therefore come to the conclusion that the applicant's argument is correct namely that

there is no inherent power in parliament to conduct an enquiry involving adjudicative

functions of the type which were sought to be exercised by the sub-committee in this case.

Such a power is not inherent under the present constitutional regime governing the National

Parliament nor did it exist in the Parliament established under the Constitution of the Irish

Free State of 1922.

Having so concluded, the Court does not deem it either necessary or appropriate that it should

proceed to make findings concerning two remaining issues. One is the alleged inability of

elected representatives to conduct adjudications of the type in suit because of perceived or

structural bias arising particularly from their representative functions as elected

parliamentarians. The other is the alleged inappropriateness of a senator being present on the

sub-committee.

In the light of the above findings the following Orders result: There will be:

(1 )       A declaration that the conduct of a public enquiry with the aid of the power of the

State and conducted by members of the Oireachtas under the aegis of the Houses of

the Oireachtas and with the authority thereof liable to result in findings of fact or

expressions of opinion adverse to the good name, reputation and/or livelihoods of

persons not members of such Houses is ultra vires the powers of such Houses.
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(2) A declaration that the sub-committee of the Joint Oireachtas Committee on Justice,

Equality, Defence and Women's Rights purportedly convened by resolution of the

said Joint Committee in purporting to report on and investigate the Abbeylara incident

has acted ultra vires the powers conferred by the Committees of the Houses of the

Oireachtas (Compellability Privileges and Immunities of Witnesses) Act, 1997.

(3) A declaration that the sub-committee of the Joint Oireachtas Committee on Justice,

Equality, Defence and Women's Rights purportedly convened by resolution of the

said Joint Committee in purporting to report on and investigate the Abbeylara incident

has acted ultra vires the powers conferred by the resolution of Dail and Seanad

Eireann of the 25th October 2000.

(4) AnOrderof Certiorari quashing the resolution of the Joint Oireachtas Committee on

Justice, Equality, Defence and Women's Rights of the 10th April 2001 whereby the

said Committee purported to extend the terms of reference of the sub-committee

purportedly established on the 8th March 2001 by the said Joint Committee and

whereby the said sub-committee was purportedly empowered, if it considered it

necessary to do so, to hear evidence in accordance with the provisions of the

Committees of the Houses of the Oireachtas (Compellability, Privileges and

Immunities of Witnesses) Act 1997 and to report to the Joint Committee thereon and

to include its findings and conclusions and recommendations, if any.

(5)       A declaration that the submission of the sub-committee on the Abbeylara incident to

the Joint Committee on Compellability of Committees of Procedure and Privilege of



i ....

-95-

Dail and Seanad Eireann made about the 1 lth April 2001 was made in breach of the

terms of reference as comprised in me Order establishing the said sub-committee and

without jurisdiction.

(6) An Order of Certiorari quashing the directions to the applicants requiring them to

attend before the Abbeylara sub-committee, there to give evidence and to produce

documents in their possession.

(7) A declaration that the procedures adopted by the Abbeylara sub-committee do not

comply with the requirements of natural and constitutional justice.



H APPENDIX TWO I

^^H Order of Mr. Justice Kelly, of 3rd October, 2001 ^H



G.I. THE HIGH COURT

JUDICIAL REVIEW

2001 No 653 JR

Wednesday the 3rd clay of October 2001

BEFORE MR JUSTICE KELLY

BETWEEN

NOREEN McDonnell

APPLICANT

AND

MARTIN BRADY AUSTIN CURRIE SEAN DOHERTY JIM HIGGINS

NOEL O'FLYNN AND PAT RABBÏTTE MEMBERS OF THE

SUBCOMMITTEE ON THE MINI -CTC SIGNALLING PROJECT THE

MINISTER FOR FINANCE IRELAND AND THE ATTORNEY GENERAL

RESPONDENTS

Upon Motion of the Solicitor for the Applicant made ex parte unto the

Court this day for leave to apply by way of an application for judicial review for the

following reliefs

I. An Order of Certiorari quashing a decision of the first named

Respondent communicated by letter dated the 7th day of September

2001 and signed by Sean Doherry TD and Chairman of the

Sub-Committee on the Mini-CTC Signalling Project (ctthe

Sub-Committee") established by the Joint Committee on Public

Enterprise and Transport established by Dail Eireann and Seanad

Eireann under the Committees of the Houses of the Oireachtas
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(Compellability Privileges and Immunities of Witnesses) Act 1997

as amended by the Comptroller and Auditor General and

Committees of the Houses of the Oireachtas (Special Provisions)

..  Act 1998 stating that no provision will be made in respect of the

payment of costs of legal representatives who may attend the

hearings of the Sub-Committee with witnesses

2. An Order of Mandamus compelling the Sub-Committee to make a

recommendation to the Minister for Finance recommending the

provision of payment of the costs to include the cost of legal

representation incurred by any person who is entitled to be

represented before the Sub-Committee

3. An Order of Mandamus compelling the Minister for Finance to

discharge the costs to include the costs of legal representation

incurred by any person who is entitled to be legally represented

before the Sub-Committee and if necessary to apply to the

Oireachtas for funds to meet the costs of such legal representation

4. An Order of Prohibition preventing the Sub-Committee from

continuing its proceedings until there has been compliance with the

Orders sought in paragraphs 2 and 3 above

5. A Declaration that the words "reasonable expenses" contained in

Section 3 (2) of the Committees of the Houses of the Oireachtas

(Compellability Privileges and Immunities of Witnesses) Act 1997

as amended includes the reasonable costs of legal representation or

in the alternative that to the extent that the said provision excludes
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the reasonable costs of legal representation then the said provision is

unconstitutional
■.-■.' : •

;     ■ ■ ■; ■ i    ■

6. An Order of Mandamus compelling the Sub-cornmitteeto permit the

legal representatives of the family of the late Michael McDonnell to

making an opening statement forthwith and without the requirement

that such opening statement be submitted in advance in writing to

the Sub-Committee

7. An Order of Certiorari quashing a decision of the Sub-Committee

communicated by letter dated the 10th day of September 2001 and

signed by Sean Doherty TD Chairman of the Sub-Committee

restricting the right to cross examine witnesses called before the

Sub-Committee

8. An Order of Mandamus compelling the Sub-Committee to permit

cross-examination by legal representatives of those entitled to be

represented before the Committee at the conclusion of evidence

given by any witness

9. An Order of Mandamus compelling the Sub-Committee to furnish

the Applicant with a comprehensive index of all documents

available to the Committee

10. An Order of Prohibition preventing the Sub-Committee from

continuing its proceedings until it has complied with the Orders

sought in paragraphs 8 and 9 and sufficient time has been given to

the Applicant's legal advisors to examine the said index and

documents
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19. An Order of Prohibition preventing any member of the

Sub-Committee until the conclusion of the giving of evidence from

making any comment which would indicate a pre-judgement of any

.m   particular situation

20. An Order of Prohibition preventing any member of the

Sub-Committee until the conclusion of the giving of evidence from

giving any interview or making any comments to the media or in

public voice any opinion on the matters under inquiry

21. An Order of Prohibition preventing any member of the

Sub-Committee on the conclusion of the giving of evidence from

making any comments to the media or in public voice any opinion

on the matters under inquiry which are not confined to the

Sub-Committee's report

22. An Order of Mandamus compelling the Sub-Committee to make

available a draft report to the parties represented before the

Sub-Committee prior to such report being finalised by the

Sub-Committee

23. A stay pursuant to Order 84 Rule 20 (7) on the Proceedings of the

Sub-Committee

24. Liberty to file further Affidavits

25. Damages

26. The costs of these proceedings

27. Such further or other relief
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as set forth in paragraph d in the Statement dated the 3rd day of October 2001

signed Dy me bolicitor tor trie Applicant

Whereupon and on reading the Statement and the Affidavits of Paul

Rowan Noreen McDonnell and Mona-Claire Costelloe all filed on the 3rd da}' of

October 2001 verifying the facts set out in the said Statement and the exhibits

referred to in said Affidavits

And on hearing said Solicitor

IT IS ORDERED

(i)

(2)

(3)

that the Applicant do have leave to apply by way of application for

judicial review for the aforesaid reliefs on the grounds set forth at

paragraph e in the aforesaid Statement

that the said proceedings hereinbefore referred to be stayed until the

determination of the application for judicial review or until further

Order or until the stay of proceedings shall have lapsed by reason of

the Applicant's failure to serve an originating Notice of Motion herein

within the proper time

that the said Applicant do within 72 hours from the date of perfection

of this Order serve an originating Notice of Motion returnable for

Tuesday the 16th day of October 2001 together with copies of the

aforesaid Statement and verifying Affidavits and of this Order on Ita

Ni Dhonnchadha the Clerk to the Sub-Committee on the Mini-CTC

Signalling Project on behalf of Martin Brady Austin Currie Sean

Doherty Jim Higgins Noel O'Flynn and Pat Rabbitte members of the

Sub-Committee on the Mini-CTC Signalling Project on the Chief State
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Solicitor on behalf of the Minister for Finance Ireland and the Attorney

vjenerai

(5)

(6)

that the Respondents be at liberty to apply to this Court on 24 hours

Notice to have the stay herein before granted discharged or varied

that the Applicant Solicitor be at liberty to notify forthwith the making

of this Order to the Respondents by telephone and fax

that the costs of this application and Order be reserved

\

<^X  - Vi.

S0^,,.trt>rtiS^
v V>"' s***!* 0* C,CXfjy REGISTRA]/

Note The Applicant is required to comply with Order 84 Rules 22 and 23 of

the Rules of the Superior Courts and to notify the Respondent^otice

Party of the provisions of Order 84 Rule 22(4)

McKeever Rowan

Solicitors for the Applicant

DDÓ53JRÍPT)



APPENDIX THREE

Transcript of Judgement in the judicial review case
entitled McDonnell vs Brady & Others of 15th October

2001
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noreen McDonnell

APPLICANT

MARTIN BRADY, AUSTIN CURRŒ, SEAN DOHERTY. JIM HIGGINS,
NOEL OTLYNN & PAT RABBITTE,

MEMBERS OF THE SUB-COMMITTEE ON THE MINI-CTC SIGNALLING
PROJECT

THE MINISTER FOR FINANCE, IRELAND & THE ATTORNEY GENERAL

RESPONDENTS

HEARD BEFORE MR. JUSTICE O'CAOIMH
ON MONDAY 15TH OCTOBER 2Ö01

TRANSCRIPT OF JUDGMENT

COPYRIGHT

Transcripts are the work of the shorthand writer
and they must not be printed, photocopied,
electronically transmitted or reproduced in any

manner or supplied or loaned by an Appellant to a
Respondent or to any other party without written
permission from the shorthand writer.

Certified Peak   fcfei
i

Stenographer

IRISH STENOGRAPHERS LTD
Hillcrest House,

Dargle Valley,
Bray y

Co, Wicklow.

Tel/Fax:   01-2862184
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THjLEsaajyG Reshmzd as follows ok Monday iJsgJtjSggSggg. 2002-

MR. JUSTICE O'CAOIMH DELIVERED THS FOLLOWING JUDGMENT*.

MR.   JUSTICE O'CAOIMH: This is an application pursuant to o^d«

84, rule 20 (7)   of the Rules of the' Superior Courts for an Ord-

vacating a stay on proceedings  effected by Order of the High

Court, {Kelly J) on the 3rd October 2001; giving the Appl¿cant

ieave to institute proceedings by way of judicial review in

respect of matters arising from the conduct of the proceedings

of the Sub-Committee on the Mini-CTC Signalling Project, being

Sub-Committee of the joint Oireachtas Committee on  Public

Enterprise and Transport.  The first six Respondents are member.

of the Sub-Committee which is chaired with Deputy Sean Doherty.

It is on behalf of these Respondents that this application is

moved bv Counsel.

17     The Order giving leave to the Applicant was in respect of the
IS     following reliefs:

19     {1} "An Order of Certiorari quashing a decision of the first

2 0 named Respondents communicated by letter dated the 7th September

21 2 001 and signed by Sean Doherty, TD and Chairman of the

22 Sub-Committee on the Mini-CTC Signalling Project ("the

23 Sub-Commit tee") established by the Joint Committee on Public

24 Enterprise and Transport established by Dail Eireann and Seanad

5 Eireann under the Committees of the Houses of the Oireachtas

26 {Compellability, Privileges and Immunities of Witnesses) Act

11 1997,   as  amended by the Comptroller and Auditor General and

\S Committees of the Houses of the Oireachtas (Special Provisions)

9 Act 1998, stating that no provision wi-11 be made in respect of

0 the payment cf costs of legal representatives who may attend csa

1 hearings cf the Sub-Committee with witnesses,

2 (2) An Order of Mandamus compelling the Sub-Commit tee to ***** __^.



1 recommendation to the Minister for Finance for reccsmnending tilQ

2 provision of payment of the  costs to include cha cost of leg.a^

3 representation incurred by any person who is entitled to be

4 represented before the Sub-Committee.

5 (3) An Order of Mandamus compelling the Minister for Finance to

6 discharge the costs, to include the cost of legal representation

7 incurred by any person who is entitled to be legally represented

8 before the Sub-Committee, and if necessary to apply to the

9 Oireachtas for funds to meet the costs of such legal

10 representation a

11 (4) An Order of Prohibition preventing the Sub-Committee from

12 continuing its proceedings until there has been compliance with

13 the orders sought in paragraphs 2 and 3 above.

I 14     (5) A Declaration that the words 'reasonable expenses' contained

I 15     in section 3(2} of the Committees of the Houses of the

I 15 Oireachtas {Compellability, Privileges and Immunities of

I .7     Witnesses) Act 1997/ as amended includes the reasonable costs of

I .8 legal representation or in the alternative, that to the extent

9 that the said provision excludes the reasonable costs of legal

0     representation then the said provision is unconstitutional.

II {6) An Order of Mandamus compelling the Sub-Committee to permit

I 2     the legal representatives of the family of the late Michael

I 3     McDonnell to make an opening statement forthwith and without the

I I requirement that such opening statement be submitted in advance

I j     in writing to the Sub-Commit tee.

I      (7) An Order of Certiorari quashing a decision of the

Sub-Committee communicated by letter dated the 10th September

2001/ and signed by Sean Doherty TD, Chairman of the

Sub-Commit tee restricting the right to-.cross-examine witnesses

called befors the Sub-Committee.

{8} An Order cf Mandamus compelling the Sub-Ccmmi-:sa -c perx-£

cross-examination by the legal representatives of these ent~--sC

^^H \\\\\\\\\\\WWW\
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1 to be representad before the Committee at the conclusion Qf £hm

2 evidence given by  any witness.

3 {9} An Order of Mandamus compelling the Sub-Committee to furnish

4 the Applicant with a comprehensive index of all documents
'i

5 available to the Committee.

6 (10) An Order of Prohibition preventing the Sub-Committee from

7 continuing its proceedings until it has complied with the Orders

8 sought in paragraphs 8 and 9 and sufficient time has been given

9 to the Applicant's legal advisors to examine the said index and

.0 documents.

1 ill) An Order of Mandamus compelling the Sub-Committee to obtain

2 and furnish the documents sought in the letter of McKeever Rowan

13     to the Clerk of the Sub-Committee on the Mini-CTC Signalling

i     Project dated the 15th August 2001.

I 5     (12) A Declaration that the procedures adopted by the said

I '     Sub-Committee do not comply with the requirements of natural and

constitutional justice and of Article 6 of the European

Convention on Human Rights.

(13) A Declaration that in the conduct of its inquiry and in the

conduct of its hearing the Sub-Committee has been in breach of

the requirements of natural justice and constitutional justice.

(14) An Order of Mandamus that the Sub-Committee discharge

itself by reason of its failure to act in accordance with the

principles of natural and constitutional justice.

(15) A Declaration that the herein decisions of the

Sub-Committee are in breach of the provisions of the

Constitution of Ireland and in particular Articles 40.3.1,

40.3.2, 41.1.1 and Article 41.1.2.

(16) A Declaration that the herein decisions of the

Sub-Committee were taken in breach of Article c of the 5urop=an

Convention on Human Rights.

(17) A Declaration that the Sub-Committee is in breach of its   --•-

i■i



1 own procedures»

2 (18) An Order of Mandamus compelling the Sub-Commit tee to

3 confine itself in its manner of questioning to matters of fact

4 {19} An Order of Prohibition preventing any member of the

5 Sub-Committee until the conclusion of 'the giving of evidence

6 from making any comment which would indicate a pre-judgement of

7 any particular situation.

3     (2 0) An Order of Prohibition preventing any member of the

9    Sub-Committee until the conclusion of the giving of evidence

10 from giving any interview or making any comments to the media or

11 in public voice any opinion on the matters under inquiry.

12 (21) An Order of Prohibition preventing any member- of the

13 Sub-Commit tee on the conclusion of the giving of evidence from

14 making any comments to the media or in public voice any opinion

15 on matters under inquiry which are not confined to the

16 Sub-Committee * s report.

L7     (22) An Order of Mandamus compelling the Sub-Commit tee to make

L3 available a draft report to the parties represented before the

.3 Sub-Committee prior to such report being finalised hy  the

0 Sub-Commi11ee.s(Quoted) .

1 The grounds upon which this relief is sought are those set out

2 in the Statement grounding the application for leave and are as

3 follows :

4 (1) "The Applicant is prevented from exercising her

5 constitutional rights to their full extent where the costs of

S legal representation are not made available in circumstances

1 where a State ordered inquiry in the public domain may adversely

I affect constitutional rights. It is unfair and unjust that the

1 Applicant is obliged to incur the cost "of legal representation

where such costs arise as a result of an inquiry motivated ¿7

the State. As the late Michael McDonnell is net available t5

defend himself in person his interest, and by extension, the

: ■    -:-     '"■.."'        ' :.    I    .       I

'"■'.! .'■."..-. -  ' :
7 - . - -   .... ,'-■   ' ■•■■■■■

9;..9 yy:    .
.':yyyy '-
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1 interest  of his   family  can  only be protected"by  legal

2 representation.

3 (2) The Applicant is entitled to the protection guaranteed by

4 Articles 40.3.1 and 40.3,2 of the Constitution of Ireland to

5 include the right to the good name and7 reputation of her late

6 husband, Michael McDonnell, and the right to defend these

7 principles, particularly under circumstances where a State

8 ordered inquiry set in the public domain may encroach upon such

9 rights without due regard for the principals of natural and

10 constitutional justice.

11 (3) The Applicant is entitled to the protection of the family

I 12    guaranteed by Articles 40.1.1 and 40.1.2, of the Constitution of

j 13     Ireland, to include recognition of the family as a moral

I .4    institution possessing inalienable and imprescriptible rights

[ .5     and the right to defend these principals, particularity under

G circumstances where a State ordered inquiry set in the public

7     domain may encroach upon such rights without due regard for the

3     principles of natural and constitutional justice.

?     (4) It is contrary to the principals of natural and

?     constitutional justice that the rights of the citizen be in any

manner restricted under the semblance of economic efficiency or

that the constitutional rights of the citizen be balanced

against costs incurred in the exercise of constitutional and

natural justice rights.  The State and the Sub-Committee, in

endeavouring to minimize the costs of its inquiry, should not

allow such an interest and intent to take precedence over the

rights of the individual citizen.

(5) The Applicants is entitled to the benefit of Article 6  of

the European Convention on Human Rights "-which provides for the

right to a fair hearing by an impartial tribunal. Article 6.1

implies that the State provides in circumstances for che

assistance of a*lawyer, when such assistance proves

. .*•. '--*".. i
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1 indispensable for an effective access to a court or inquiry,

2 (6)    In the event that evidence is submitted by a witness and

3 such evidence might be reasonably interpreted as defamatory or

4 injurious to the good name and reputation of any individual the

5 representatives of the interest of thé individual whose

6 reputation is affected must have the opportunity on the

7 conclusion of the giving of evidence by the witness concerned to

8 cross-examine that witness. Damage will have b&en  done if the

3 representatives are obliged to wait days, if not weeks to remedy

10 the injury to the good name and reputation of the party

11 concerned. Waiting until the end of hearings, as proposed by the

12 Sub-Committees, undermines the value such cross-examination in

13 correcting the preconceptions which may develop in the minds of

14 the members of the Sub-Committee as to the inferences to be

15 drawn by the evidence originally given. Because of the publicity

I 16 attaching to the reports of the inquiry damage will be done by

I 17     the dint of the passage of tima to the good name and reputation

I .8     of the party concerned.

I 9     (7) In the Memorandum of Procedure on the Conduct of the

0     Proceedings by the Sub-Committee on the Mini-CTC Signalling

I 1     Project under the provisions of the Committees of the Houses of

I 2 the Oireachtas (Compellability, privileges, and Immunities of

13    Witnesses) Act 1997, as amended by the Comptroller and Auditor

I I General and Committee of the Houses of the Oireachtas (Special

I )    Provisions) Act 1998, it is stated at paragraph 10(g) that any

I >'    interested party will be given the opportunity to make an

opening statement.  Despite repeated requests the Applicant

herein has not been afforded the opportunity to make an opening

statement.

(8) The opening statement of the Chairman of the Sub-Committee

states that until such time as the evidence and any relevant

submissions have been heard, and these matters duly considered.



1 there are no findings of fact as to the material circumstances

2 and events being enquired into. Members of the Sub-Committas

3 have since the outset of the inquiry put questions to witnQS3as

4 and passed remarks in such a manner so as to express their own

5 opinions.

6 (9) Members of the Sub-Committee have since the outset of the

7 inquiry put questions to witnesses and passed remarks in such a

8 manner so as to be impossible to exclude any implication of

9 pre-judgement of the matters under inquiry.

10 (10) As there is no form of appeal against the decision of tne

11 Sub-Committee once its report is final it is appropriate that a

12 draft report of the Sub-Commit tee in dus course should be made

13 available to the parties appearing before the Sub-Committee,

14 given the risk that the Sub-Committee may misinterpret the

15 facts.

16 (11) The Sub-Committee has failed to furnish in a timely manner

17 all documents properly indexed to the Solicitors for the

18 Applicant. The Applicant is entitled to be furnished with ail

19 documents and evidence relevant to the interests she seeks to

120 protect.

21 (12) The Sub-Committee should not be permitted to continue its

22 inquiry as the Applicant is seriously prejudiced by there being

23 no procedure made for the costs of legal representation, by the

24 restriction placed on the cross-examination of witnesses and by

Ï5 the failure of the Sub-Committee to provide in a timely fashion

!6 all documents indexed in a proper manner upon which the

7 Sub-Committee intends to rely and to examine witnesses.

8 (13) The Sub-Commit tee maintain that the procedure being

9 embarked upon is inquisitorial in nature. Such an inquisitorial

0 procedure is manifestly unfair as it encroaches upon procedural

1 fairness, particularly under circumstances where the

2 participation of legal-representatives and the cross-examin3ti011-,
: ; - '  ■ . : :      I

■■■':.
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1 of witnesses are restricted and the manner in which CT^estiojjg

2 are put seeking a particular answer" (Quoted) .

3 At the time of the giving of the Applicant leave the High Court

4 stayed the proceedings of the Sub-Committee until the

5 determination of the judicial review proceedings or until

6 further order.

7

8 The Applicant is the widow of the late Michael McDonnell, the

9 former Chief Executive of Coras Iompair Eireann, CIE, who died

10 on the 9th April last. The Applicant states that her late

11 husband was the Chief Executive of CIE during the years 1995 to

12 2000, and she believes that a great deal of the Sub-Commit tee's

13 inquiry relates to the role played by Senior Management of CIE

14 in the Mini-CTC Project, the Knockcroghery Signalling Projects

15 and the Esat/CIE cabling project. She believes that questions

16 relating directly to her late husband have already been asked

17 and will be asked of witnesses by Members of the Sub-Committee,

18 and it will be making a report. She says that she has a direct

: 19 interest in the protection of the good name and reputation of

20 her late husband during the course of the inquiry.

■  21

22 The Applicant and her three children were granted right for

23 representation by the Sub-Committee on the 18th July 2001.

24

I 25 The Applicant deposes to a number of complaints in relation to

I 26 the procedures adopted by the Sub-Committee, including the

I 27 refusal to make provision for the payment of the cost of legal

I 28 representation of those granted a right of representation, and

I IS the restriction of cross-examination of witnesses which it is

I 50 alleged are seriously prejudicial to the endeavours made ^°

I H protect the good name and reputation of her late husband.

": V 9 I 2



1 It is complained that the manner in  which the Sub-Committee }-as

2 conducted the inquiry is unfair and contrary to the principxes

3 of natural and constitutional justice. The Applicant compla-¡_ns

4 of indirect criticism that is emerging in the Press as a result

5 of the conduct of the Sub-Commit tee. : •,

6

7 The Applicant says that the circumstances surrounding the

■ 8 resignation of her late husband from CIE and the circumstances

9 surrounding his death have been  the source of great trauma to

I 10 her and her children. She says that such distress is exacerbated

I LI by the manner in which the Sub-Committee is conducting its

1.2 inquiry.

I 3

4 The Applicant has finite resources and is concerned that the

5 costs of proper legal representation before the Sub-Committee

I 6 would place a severe financial burden on her. She believes no

I 7 family should have to suffer such a burden. She believes that

I 3 the State as the initiator of the inquiry should pay her costs,

j ? and that she has a right to fair and proper representation and

I to have the costs of this representation met by  the State.

Mr. Patrick Rowan, Solicitor of McKeever Rowan Solicitors, has

sworn an Affidavit on behalf of the Applicant detailing the

Applicant's concerns. These relate to the presentation of

documents, the procedure governing the cross-examination of

witnesses, the payment of costs and the restriction on the right

to make an opening statement.

The response of the Respondents is that -fair procedures do not

necessarily require that cross-examination be conducted at any

particular time in the course of the proceedings of inquiry- -n-

Applicant contends that this procedure is in breach of che     _. _
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1 principals of natural and constitutional justice . The AppliCant

2 complains that the net effect of the Sub-Committee ' s position ¿s

3 to restrict cross-examination at a time where it is of utmost

4 necessity and importance. It is argued that in delaying

5 cross-examination the Sub-Committee does not provide an adequate

6 redress to refute potentially damaging evidence at the

7 appropriate time and diminishes the impact of cross-examination

8 in circumstances where she complains that Press publicity has

9 been damaging to the name and reputation of her late husband, in

10 circumstances where due to his death he will not be available to

11 give evidence to refute what has been said.

12

13 The Applicant invokes Provisions of the Constitution in support

14 of her case, including those relating to the protection of the

15 good name of the citizen, the rights of the family and the

16 guarantee of fair procedures.

17

IS A further complaint made is that the manner in which the Members

I 19 of the Sub-Committee have been questioning witnesses is contrary

I 20 to the principles of natural and constitutional justice, in that

I 21 Members in putting questions have passed remarks in such a

I !2 manner so as to be impossible to exclude any implication or

3 prejudgment of a particular situation. It is contended that

4 Members of the Sub-Committee were coming to a conclusion before

Is having heard all of the evidence. While the Sub-Committee

I S describes its procedure as inquisitorial rather than adversarial

I 7 the Applicant contends that this is inappropriate.

I *

I ' Based upon these essential matters this'Court, by Order of

Mr. Justice Peter Kelly, granted the Applicant leave co seek

reliefs, the relief sought by way cf an Application for jucicia^

review.  The granting of leave to the Applicant for each item_p-t---;*'-^1



1 relief sought and on each of the grounds advanced suggests tha*-

2 this Court concluded that the Applicant advanced an arguable

3 case in support of same. At the time of granting leave

4 Mr. Justice Kelly granted a stay of proceedings.  The purpose of

5 granting a stay includes preventing proceedings to continue such

6 as will undermine the effect of the Order granting leave,

7 especially if the Court were disposed to hold with the Applicant

8 on the substantive hearing of the application for judicial

9 review.  The granting of a stay is in the discretion of the

I 10 Court at the time of giving leave, which is on an ex parte

I LI application.

2

3    One issue that has been raised on this application is the

I 4    appropriate test or approach to be applied in an application

I 5    such as this to lift a stay on proceedings. The Order of

I i    Mr. Justice Kelly was varied to deal with a particular

difficulty associated with the fact that two witnesses had

travelled from abroad to give evidence before the Committee. The

Chairman of the Sub-Committee has sworn an Affidavit in which it

is indicated that the Committee hopes to complete the evidence

in chief of witnesses within four days, following which it is

proposed to permit cross-examination. It is stated that the

Committee welcomes relevant cross-examination from interested

persons. The Sub-Committee believes that it is in the public

interest, in the interest of all persons interested in the

inquiry and in the proper discharge of the legislative function

of the Oireachtas that the Sub-Committee completes the balance

of the anticipated evidence and related cross-examination.

It is further stated that the Sub-Commictee has been conscious

of the special position of the family of the lace Michael j

McDonnell from the outset. For this reason the right of   , ■ ̂ i|j|á^^-¿|

■*Í3ÍH ^H
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representation was granted to the Applicant. It has been stat d

that in the course of the proceedings that the Sub-Committe^

indicated that it was concerned to ensure that the death of m

Michael McDonnell would not be used in the inquiry as an excuse

to blame him. It is stated that the'Committee is aware that his

family is not in the position to put his version of events.

On behalf of the Sub-Committee it is asserted that the stay on

proceedings is inhibiting the rights of other parties who have

indicated a wish to cross-examine witnesses and adduce relevant

evidence. It is anticipated that a draft report of the

Sub-Committee will not be available for consideration by the

Sub-Committee before the expiry of three months from the

completion of the evidence gathering process and prior to the

conclusion of the proceedings before this Court.

The Sub-Committee is concerned that if the stay remains in place

that there is a real likelihood that the Inquiry will not have

completed its work prior to the forthcoming dissolution of Dail

Eireann. It is stated that the work of the Sub-Committee is

directly concerned with the manner in which public monies have

been spent and that it is a clear matter of public interest, a

central concern for public representatives in the Oireachtas.

It is asserted this is a proper discharge of the legislative

function of the Sub-Committee.

The Members of the Committee say that the claim of the AppÜcant

in relation to the reputation of her late husband is novel/ in

that no law exists in this jurisdicti-on in support of this

claim. Further to this it is asserted that the balance or

convenience supports the lifting of the stay c: proceed-"^



i     During the course of the Application before this Court an

2 Affidavit was sworn by Ita Mi Dhormadhadha, Clerk of the

3 Sub-Committee, indicating that the Sub-Committee proposes

4 hearing evidence from approximately 14 witnesses. It has been

5 indicated that the Sub-Committee is not aware of any allegation

6 being made by the witnesses listed that adversely reflects upon

7 the good name and reputation of the late Mr. Michael McDonnell.

8 .,

9 On behalf of the Respondents seeking a lifting of the stay it is

10 submitted by Mr. McEnroy on the basis of the authority of

11 R -V- The Ministry of Agriculture, Fisheries and Food, Ex Parte

12 Monsanto, f!998] (4), All England Reports at pacre 321, that the

13 general principles governing the granting of interim relief

14 aPply in relation to judicial review proceedings, and that

15 American Cyanamid principles arising from principles annunciated

16 by Lord Diplock in American Cyanamid Co. -V- Ethicon Limited,

17 [1975] (1? All England Reports 504 at 510, 1975 Appeal Cases 3 96

.8     at page 408 and that I should take account of the public

.9    interest and consider same in the context of the assessment of

0 the balance of convenience. It is to be noted that the

1 circumstances of the Monsanto case were that the Court in

2 judicial review proceedings referred questions of European

3 Community Law to the Court of Justice for a preliminary ruling

t    under Article 177 of the EC Treaty. The American Cyanamid

i    principles are those applied in this jurisdiction in the Campus

Oil Ltd.-V- Minister for Industry & Energy (ffo. 2)    [19831 Irish

Reports page 88, and the issues are whether (A) there is a

serious issue to be tried,

(B) whether damages are an adequate remedy and

(C) whether the balance of convenience favours che granting oz

the interim relief sought? 9 9 1 jatuu.-
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1 As against this approach Mr. Cooney S.C.   submits by r^ference to

2 Re Savaq-e & Q:rs ' . Applications, [1991] NTS on page 103. that the

3 Court should be slow to set aside a stay and he relies upon

4 certain dicta of Carswell J (as he then was) in support of this

5 contention. This case, however, concerned not a stay but was an

6 application to set aside an Order giving leave. Mo such

7 application is made in the instant case. Accordingly if forced

8 to chose between the two persuasive authorities cited I would

9 favour the approach in the Monsanto case.  I do not consider

10 that the test in the Savage case to be applicable to this

11 application, which is limited to lifting the stay of

12 proceedings. In the Savage case there was no stay.

: 13

14 On behalf of the Respondents reliance is placed on Sections 6

15 and 7.1 of the Civil Liability Act 1961, which indicates that a

16 cause of action in defamation dies with the death of the

17 Plaintiff and does not survive for his estate. It is submitted

L8 that the onus of proof lies on  the Applicant to show that a stay

L9 should be maintained. I am not inclined to hold with this

20 submission as I believe the parties seeking to have the stay

!1 lifted must establish a case for its removal. I am not disposed

2 to enter upon a consideration of the strength of the Applicant's

| 3 case in the absence of a motion to set aside the Order giving

4 leave.

5

|& At the same time the Court cannot ignore the provisions of the

7 Civil Liability Act referred to and the authority

I 3 Hilliard -V- Penfield Enterprises Limited (1) IR at page 13_8/

■ ) which indicates that the constitutional'-guarantee of a personal

I I rights must be personal to a living person. I am furthermore

I . conscious that as yet a Statement of Grounds of Opposition ~as

to be filed by the Respondents and this may be accompanied &Y  a ^-

__    i$m\
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verifying Affidavit or Affidavits.   -'^

At the same time this Court is conscious of the need for

deference in restraining the Houses of the Oireachtas.  in

assessing the case for lifting the stay I must take into account

(1) any report of the Sub-Committee will take several months to

prepare.

(2) a lengthy delay could severely hinder the Sub-Committee in

concluding its work in advance of a general election and

(3) the further witnesses are such that the Sub-Committee is not

aware that any proposed evidence will adversely reflect on the

good name and reputation of Mr. McDonnell.

At the same time the Court must assess whether the concerns of

the Applicant can be addressed in the absence of a stay in

circumstances where this Court has yet to determine the

substantive application of the Applicant?  It remains for the

Court at that stage to assess what rights are vested in the

Applicant and whether they enjoy constitutional protection or

otherwise.

Whatever may be disputed at that stage it is apparent that the

Committee is required by its own rules and procedural guidelines

to observe the principles of natural justice. In this regard I

believe that the Chairman of the Sub-Committee must ensure that

the right afforded to Members of the Committee is not abused by

Members making statements in advance of questioning such as to

give rise to a perception of pre-judgement of the issues to be

addressed by the Sub-Committee. I believe that the right to

natural justice could be severely undermined if the conçue-

the proceeding was such as to even give a percept 1er. cr

prejudgment or bias.



!6a»

1

2 In his Affidavit of the 4th October 2001 the Chairman indi~«fc
A^aces

3 his acceptance that the procedures of the Committee require tv,

4 all questions be confined to matters of fact (which save ¿n til

5 cases of the testimony of expert witnesses related to their

6 expertise, cannot be allowed to stray into matters of opinion)

7 and he further accepts that there be no questions implying

8 prejudgment or expressions of opinion. It is in this regard that

9 the Members of the Sub-Committee must exercise particular

10 restraint and the Chairman is required to act if there is any

11 infringement of these procedures.

12

13 I do not propose otherwise to direct how in any particular way

14 the Committee should operate as this may well be the focus of

15 the substantive hearing of the Applicant's motion for Judicial

16 review, and notwithstanding the conclusion reached by Kelly J

17 that the Applicant has established an arguable case based upon

18 the evidence presented at the leave stage to the High Court.

19

20 Furthermore, I am not prepared at this juncture to conclude that

21 there has been any disregard of the due respect of the Courts

22 for the House of the Oireachtas.  I am not disposed to conclude

23 that at the leave stage it is impermissible for the Courts to

24 restrain the activity of the Houses of the Oireachtas in an

25 appropriate case.

1 26

27 I propose to lift the stay previously imposed upon the

28 Sub-Commit tee. In doing so I am particularly mindful of the

29 undertaking given to this Court on behalf of the Sub-Committee

J0 that the report of the Sub-Committee will not be published pri---

M~ to the conclusion of the hearing of these judicial review
j

12 proceedings in this Court. I believe that in all of the     Tj?F&ëÏÈÀ

' ■•" ' -'^Stïkl^it!m\
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1 circumstances the rights of the Applicant will be efficiently

2 preserved notwithstanding the lifting of the stay.

3 MR. COONEY; May it please Your Lordship.

4 MR. McENROY: May it please Your Lordship.  There are just two

5 housekeeping matters My Lord. The first is we should have a

6 transcript of Your Lordship's Judgment during the course of the

7 day.  I am anxious that all of the parties represented should

8 have a copy of that transcript My Lord.  I wonder would Your

9 Lordship permit me at an appropriate time to make that available

10 to Your Lordship?

11 MR. JUSTICE O'CAOIMH: Well certainly I can do that.

12 MR. McENROY: On a second housekeeping matter, My Lord, would

13 Your Lordship consider reserving the costs to the trial of the

14 proceedings, unless Mr. Cooney has any objection?

15 MR. COONEY: I have no objection.

I 16 MR. JUSTICE O'CAOIMH: It seems that is the appropriate course.

I L7 MR. COONEY: Yes, I respectfully agree My Lord. Would Your

I .8 Lordship put a short stay on the order lifting the stay, My

I .9 Lord, my clients would like to consider the position, perhaps

0 take the matter further?  If I might come back to Your Lordship

1 ....(Interjection)

2 MR. JUSTICE O'CAOIMH: I don't think that is appropriate.  It

I 3    does not preclude your clients taking the matter further, as may

I t    be their constitutional right, but I am not prepared to affect

I >    any stay on my Ruling.

;    MR. COONEY: Would Your Lordship do it on terms?  If the

Applicants file a Notice of Appeal within 24 hours would Your

Lordship....(Interjection)

MR. JUSTICE O'CAOIMH: No, I think if that is done -- it is a

matter for the Supreme Court, if that is done, to consider

whether a stay would be granted.

MR. COONEY: Yes, I respectfully agree we then must go to the    __  -
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1 Supreme Court, ask the Supreme Court on a preliminary

2 application for a stay on Your Lordship's Order but it seems to

3 me to be making the matter....(Interjection)

4 MR. JUSTICE O'CAOIMH: As I say my own Order is one   lifting a

5 stay but I am not going to stay my own Order.

6 MR. COONEY: Yes, I am not -- clearly it is a question of whether

7 or not we have a right to appeal from Your Lordship's Order?  it

8 is....(Interjection) {

9 MR. JUSTICE O'CAOIMH: I don't doubt that you have a right of

10 appeal Mr. Cooney.

11 MR- COONEY: Yes.

12 MR. JUSTICE O'CAOIMH: I also imagine that it would take probably

13 a day or two for the Committee to re-establish itself and have

14 the witnesses ready in attendance.

15 MR. COONEY: May it please Your Lordship.

16 MR. McENROY: I could not see it happening inside a week, My

17 Lord, would be my own judgement.

18 MR. JUSTICE O'CAOIMH: Yes.

19 MR. COONEY: May it please Your Lordship.

20 MR. McENROY: May it please Your Lordship.

21 MR. PHELAN: Your Lordship is reserving the costs of this?

22 MR. JUSTICE O'CAOIMH: Yes.

23 MR. McENROY: At some suitable juncture, My Lord, I wonder if I

24 could recover back the Civil Liability Act and the Constitution

25 My Lord?

26 MR. JUSTICE O'CAOIMH: Yes.

27 MR. McENROY: Sometime during the day My Lord.

28 MR. JUSTICE O'CAOIMH: Yes.

29 MR. McENROY: May it please Your Lordship.

: 3Û

31 THE HEARING CONCLUDED: --      .....,



I APPENDIX FOUR I
Text of Judgement in the Supreme Court appeal entitled

McDonnell vs Brady & Others of 31st October 2001



^H THE SUPREME COURT ^M

Keane C.J.

Murphy J.

Murray J.

^^H BETWEEN ^H

^^B NOREEN McDonnell ^H

^^fl applicant ^H

^^H MARTIN BRADY, AUSTIN CURRIE, SEAN DOHERTY, JIM HIGGINS, ^H

^^B                      NOEL O'FLYNN AND PAT RABBITTE MEMBERS OF THE ^H

^^H SUB-COMMITTEE ON THE MINI-CTC SIGNALLING PROJECT THE ^H

^^H                     MINISTER OF FINANCE IRELAND .AND THE ATTORNEY ^H

^^H                                                                GENERAL ^H

^^H                                                                                                    RESPONDENTS ^H

JUDGMENT delivered the 31st October. 2001 by Keane C.J.

The applicant is the widow of Mr. Michael McDonnell, who until his ;

r

recent death was the group chief executive of Coras Iómpair Eireann and the

chairman of one of the three companies of which it consists, Iarnród Eireann.

The first, second, third, fourth, fifth and sixth named respondents are the

members of an Oireachtas Sub-Committee on the Mini-CTC Signalling Project

(hereafter "the sub-committee") established by Dáil Éireann and Séanad
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9

Eireann under the Committees of the Houses of the Oireachtas (Compellability,

Privileges and Irnmunities of Witnesses) Act 1997 as amended by the

I Comptroller and Auditor General and Committees of the Houses of the

Oireachtas (Special Provisions) Act 1998. The third named respondent is the

chairman of the sub-committee (hereafter "the chairman").

Under its terms of reference, the sub-committee, which was established

as a sub-committee of the Oireachtas Joint Committee on Public Enterprise and

Transport on the 3rd July, 2001, is inquiring into two separate topics on which

it is required to report to the main committee or directly to the Dáil and Séanad.

Its report is also to be published in due course.

The first topic is the circumstances surrounding the entering into and

performance of the Iarnród Éirearm Mini-CTC and Knockcroghery signalling

projects. The second is a cabling and telecornmunications project entered into

by CIE and the telecommunications company, Esat.

The first project was the result of what was seen by CIE as the need, in

the interests of safety, to replace the old form of semaphore signalling in use on

the railway lines to Sligo, Galway, Waterford and Tralee with a centrally

controlled system, which is less complex than that used on the busier double
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track routes, and which has been termed "Mini-CTC". The second project

envisaged the development by Esat of a fibre optic network over CIE property,

the basis of which was that Esat would be allowed lay its cables on CIE

property and would supply them free of charge but would share Iarnród

r -y

Eireann's costs of installing its own Mini-CTC cables.

Previous signalling projects had been installed by Iarnród Eireann with

materials purchased externally from a major signalling equipment supplier. For

the new project, it was decided to invite tenders for the re-signalling project on

a "turn key" basis: the chosen contractor would supply all the relevant

signalling and telecommunications equipment and install it themselves. The

tendering procedure involved was governed by European Union requirements

and ultimately the contract was awarded to an Italian company called Sasib:

they were the lead contractors for the project, but were associated in carrying it

out with an Irish company specialising in cable laying called Modern Networks

Limited ("MNL"). The total value of the contract was £14 million.

It is not in dispute in these proceedings that difficulties were experienced

from the beginning of the project and that it became evident that there would be

significant increases in the costs. A company called Alstom - who had now

acquired Sasib - and MNL, in September 1999, produced two
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separate evaluation documents, which indicated a possible outturn cost of £40

I million approximately. This very considerable increase in the costs of the

project was a major factor in the establishment of the sub-committee.

Mr. McDonnell appeared before the Joint Committee on Public

Enterprise and Transport when they met to consider the whole matter, as did

other personnel from CIE. Mr. McDonnell died before the sub-committee

began its hearings and, because she and her children were concerned that the

proceedings of the sub-committee might affect his good name and reputation,

the applicant asked the sub-committee, through her solicitor, to grant her a right

of representation on her own behalf and on behalf of her children. The

sub-committed acceded to that application on the 18th July, 2001.

On the 3rd October last, the High Court (Kelly J) gave the applicant

leave to apply by way of judicial review for a number of reliefs arising out of

the conduct by the sub-committee of its proceedings. In addition, the order

provided

"That the said proceedings [of the sub-committee] hereinbefore

referred to be stayed until the determination of the application for

judicial review or until further order or until the stay of

proceedings shall have lapsed by reason of the applicant's failure
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to serve an originating Notice of Motion herein within the proper

time. "

The order further went on to provide

'That the respondents be at liberty to apply to this court on twenty

four hours notice to have the stay hereinbefore granted,

discharged or varied. "

An application to discharge the stay thus granted was made on behalf of

the respondents to the High Court and was heard by Ó Caoimh J on the 15th

October. For the reasons set out in a comprehensive ex-tempore judgment, he

discharged the stay on the proceedings of the sub-committee. From that

judgment and order, the respondents have now appealed to this court. Initially,

an application was made to the court for an order staying the order of O

Caoimh J until the appeal could be determined. However, all parties

recognised the importance of having an expeditious hearing of the appeal itself

and, on the basis that the appeal would be heard last Friday, the sub-committee

undertook not to resume its proceedings between then and the hearing of the

appeal. Detailed written submissions were furnished on behalf of the applicant

and the sub-committee and were elaborated in oral arguments last Friday.



The grounds on which the applicant was granted judicial review, which

were principally relied on in the arguments before this court, can be

summarised as follows:

(a)   The sub-committee had declined to make any provision for the

costs of legal representation being incurred by her and she was

thereby being prevented from exercising her constitutional right

to protect the good name and reputation of the late Michael

McDonnell to the fullest possible extent

(b) The applicant's constitutional right to cross examine witnesses

whose evidence might reflect on the good name and reputation of

the late Michael McDonnell was seriously abridged by the

procedure adopted by the committee of not permitting

cross-examination of such witnesses until the evidence of all the

witnesses called by the sub-committee had been completed.

(c) Members of the sub-committee have, in the form of questions

put to witnesses and comments made during the hearings,

demonstrated that they were, in some instances, prejudging issues

before them and were guilty of bias.
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(d) The sub-committee had failed to furnish to the applicant in a

timely manner and properly indexed all the documents relevant to

the interests which she seeks to protect.

(e) The sub-committee had refused to permit the legal

representatives of the applicant to make an opening statement to

the committee without any requirement that such opening

statement be submitted in advance in writing to the

sub-committee.

The reliefs which the applicant was given leave to seek by Kelly J

included

(i)    An order of certiorari quashing a decision of the sub-committee

communicated by letter dated 7th September 2001 signed by the

chairman stating that no provision would be made in respect of

the payment of costs of legal representatives who might attend

the hearings of the sub-committee with witnesses,

(ii)   An order of mandamus compelling the sub-committee to permit

the legal representatives of the applicant to make an opening

statement forthwith and without the requirement that such

opening statement be submitted in advance in writing to the

sub-committee.



(iii) An order of certiorari quashing a decision of the sub-committee

communicated by a letter of the 10th September 2001 signed by

the chairman restricting the right to cross examine witnesses

called before the sub-committee,

(iv) An order of mandamus compelling the sub-committee to permit

cross examination by the legal representatives of those entitled to

be represented before the committee at the conclusion of

evidence given by any witness,

(v)   An order of mandamus that the sub-committee discharge itself by

reason of its failure to act in accordance with principles of

natural and constitutional justice,

(vi) A stay pursuant to Order 84, Rule 20 (7) on the proceedings of

the sub-committee.

On the 5th October last, Kelly J, on the application of the respondents,

varied the stay previously granted by ordering two witnesses, who had travelled

from abroad, to give evidence on commission.

A number of affidavits were filed on behalf of the applicant and the

respondents in both the High Court and in this court. In affidavits sworn by

him, the solicitor for the applicant, Mr. Patrick Rowan, elaborated further on
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the difficulties which would arise from the decision of the sub-committee not to

provide for the costs of legal representation and to defer any cross-examination

of witnesses until they had all given their evidence. In addition, he referred to

portions of the transcript which, he claimed, indicated that members of the

sub-committee, including the chairman, had prejudged the issues which they

had the responsibility of determining. He also said documentation had been

made available by the sub-committee to a number of witnesses represented at

the hearings, but that this documentation, which ran to several thousands of

pages, had not been furnished to him until after the evidence had been given

and that, when it arrived, it was apparent that no attempt had been made to

index it.

The chairman, in the course of replying affidavits, said that the

sub-committee, in order to ensure what he described as "smooth transaction of

business" had decided, in general, not to permit immediate cross-examination

of a given witness unless good reasons were advanced. He further said that the

sub-committee had made its legal team available to the represented persons in

the inquiry in order to resolve what he described as "immediate matters of legal

concern". He said that the sub-committee had been conscious of the special

position of Mr. McDonnell's family from the outset and, for that reason, had
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exercised its discretion to give a right of representation in the proceedings to

the applicant.

In an affidavit sworn on behalf of the sub-committee, Ita Ni

Dhónndhadha, the clerk to the sub-committee, exhibited a fax sent by her to

Mr. Rowan, in which she set out the matters which would be dealt with in the

remaining evidence to be deduced at its hearings and said

"The sub-committee is not aware of any allegation being made by

the witnesses above that adversely reflects on the good name and

reputation of the late Mr. Michael McDonnell.

"The sub-committee will make available any additional statement

that comes in its possession from any of these witnesses. The

position, as you are aware, is that the sub-committee cannot

compel any witness to provide a statement. In addition where

statements have been provided to the sub-committee the

sub-committee has no control over the time within which any such

statement in delivered. You are aware of the continuous practice

of the sub-committee in publishing such statements in the

proceedings of the inquiry in early course.

"In the event that any of the proposed witnesses made a reference

reflecting on the good name or reputation of the late Mr. Michael
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McDonnell, the sub-committee would welcome an appropriate

application from you on the question of cross-examination. This is

in addition to your right as detailed in the procedures of the

sub-committee to conduct relevant and appropriate

cross-examination of any of the witnesses heard in this inquiry in

common with all the other appropriately interested parties."

On the 16th October 2001, the applicant's solicitors received a letter

from the witness manager to the sub-committee enclosing a revised witness list.

This indicated that the remaining witnesses would be heard on four days

commencing on Tuesday October 30th. In a further affidavit sworn on behalf

of the applicant, Mr. Howard Doyle, solicitor, said that, contrary to the I

statement by the clerk of the sub-committee, it might be that the evidence to be

given by some or all of these witnesses would relate to and reflect upon the late

Mr. Michael Mc Donnell.

In his judgment in the High Court, O Caoimh J said that he was not

disposed to enter on a consideration of the strength of the applicant's case for

the reliefs he was seeking by way of judicial review in the absence of a motion

to set aside the order giving such leave. He did, however, refer to doubts as to

whether the applicant's constitutional rights were infringed, having regard to
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the provisions of S.6 and 7 of the Civil Liability Act, 1961 and the decision of

Gannon J in Hilliard -v- Penfield Enterprises Limited [1990] 1 IR 138, from

which it could be inferred that the constitutional guarantee of a person's good

name was confined to living persons. He also referred to the fact that the

committee was required by its own rules and procedural guidelines to observe

the principles of natural justice and that it followed that the chairman must

ensure that members of the sub-committee should not make statements in

advance of questioning

"such as to give rise to a perception ofp re-judgment of the

issues to be addressed by the sub-committee. "

Having considered the authorities cited to him as to where the onus of

proof lay in an application of this nature and the extent of the burden of proof

t
involved, O Caoimh J concluded that the onus was on the sub-committee to

establish that the stay should be discharged and that the test to be applied was

the balance of convenience. He went on to say that, in assessing the case for

discharging the stay, he had taken into account the following factors:

(1) Any report of the sub-committee would take several months to

prepare.

(2) A lengthy delay could severely hinder the sub-committee in

concluding its work in advance of a general election.
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(3)    The view had been taken by the sub-committee that the evidence

of the remaining witnesses would not adversely reflect on the

good name and reputation of Mr. McDonnell.

He also said that he was conscious of the need for deference in

restraining the Houses of the Oireachtas, though he was not disposed to

conclude that, at the leave stage, it was impermissible for the court to restrain

the activity of the Houses of the Oireachtas in the manner in which it had done.

He was, however, satisfied in the light of the various factors to which he had

referred that the order giving leave should be varied by discharging the stay.

He said that he was mindful in doing so of the undertaking given to the court on

behalf of the sub-committee that its report would not be published prior to the

conclusion of the hearing of the judicial review proceedings.

On behalf of the applicant, it was submitted to this court that the onus of

proof lay on the party seeking to have the stay removed and that the burden of

proof resting on the moving party was "a heavy one", citing the decision of

Carswell J (as he then was) in Re Savage and Others Applications [1991] N.I.

103. It was urged that the decision in American Cyanamid Compay -v- Ethicon

Limited [1975] 1 ALL ER 504, applied in this jurisdiction in Campus Oil

Limited -v- Minister for Industry and Energy [1983] 2 IR 88, was relevant only
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only to the granting or withholding of an interlocutory injunction and that the

same criteria did not apply to an application to discharge or vary an order

giving leave to apply for judicial review.

It was further submitted that, even if those principles did apply, the

balance of convenience was not in favour of discharging the stay. It was

submitted that there was insufficient evidence to satisfy the court that the

hearings would be completed within the relatively short period deposed to in

the affidavits filed on behalf of the respondents and that, in any event, where

the applicant had established an arguable case that the sub-committee had

failed to act in accordance with constitutional justice and natural justice, the

protection of her constitutional rights outweighed the alleged inconvenience to

the sub-committee.

It was further submitted that, while the work being carried out by the

sub-committee was undoubtedly in the public interest, they had also been

armed with drastic new powers concerning the compellability of witnesses and

the production of documents and that there was no "public interest" which

would justify the application and use of those powers in an inquiry of this

nature in a manner which would damage the personal rights of a citizen.
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It was further submitted that, if the stay were removed, the leave granted

by the High Court would be effectively rendered nugatory, since statements

could then be made which reflected on the good name of the late Mr.

McDonnell in a hearing vitiated by a want of fair procedures and characterised

by prejudgement and bias on the part of the committee before the judicial

review proceedings could be completed in the High Court. In those

circumstances, any relief which might be granted to the applicant at the

ultimate hearing in the High Court would be of little, if any, value to her.

On behalf of the sub-committee, it was submitted that the decision in Re

Savage and Others Applications was concerned with the standard of proof to

be applied where it was sought to set aside an order granting leave to apply by

way of judicial review. Wholly different considerations arose where, as here,

the application was, not to set aside the order granting leave, but simply to have

the stay removed: the High Court judge had been correct in treating the

principles in American Cyanamid Company -v- Ethicon Limited and Campus

Oil Limited as the appropriate principles in determining whether a stay already

granted should be discharged. The more recent decision of the High Court in

England in R -v- Ministry of Agriculture. Ex-Parte Monsanto. [1998] 4 ALL

ER. 321 was also relied on by the respondents.
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It was submitted, that applying those principles, the balance of

convenience was clearly in favour of discharging the stay granted. Far from

facilitating the applicant in her desire to have an expeditious cross-examination

of the witnesses, the continuance of the stay would ensure that such

cross-examination was indefinitely postponed. That would also apply to the

right of other interested parties to cross examine witnesses already heard and to

adduce further evidence said to be relevant to the inquiry. These considerations

were all the more important, it was said, given that the evidence-gathering

phase of the inquiry was almost complete and that the sub-committee was

unaware of any allegation being made by any of the remaining witnesses which

would adversely reflect on the late Mr. McDonnell.

It was further submitted that the sub-committee did not have a rigid

policy of refusing cross examination at the time a witness gave his/her initial

evidence: it welcomed applications for such cross examination and had acceded

to them in appropriate cases.

It was also urged that, since the current term of the Oireachtas was

coming to a close, there was a real risk of the work already having been done

going completely to waste, if, as a result of a continuation of the stay, the report

of the sub-committee had not been published before the dissolution of Dáil
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I Éireann. It was also submitted that, if the stay was discharged, it was unlikely

that the report of the sub-committee would be published before these

proceedings were finally determined: if that situation were to change, the

sub-committee would so inform the High Court.

The legal principles applicable to the variation or discharge of a stay of

this nature must be first considered.  The stay in this case was granted pursuant

to Order 84, Rule 20(7), of the Rules of the Superior Courts which provides

that

"Where leave to apply for judicial review is granted then

(a)    If the relief sought is an order of prohibition or certiorari

and the court so directs, the grant shall operate as a stay of the

proceedings to which the application relates until the

determination of the application or until the court otherwise

orders."

No authority directly in point was cited as to the principles which should

be applied in deciding whether an order made pursuant to this rule should be

varied by removing the stay. In Re Savage and Others' Applications, relied on

by the applicant, Carswell J, as he then was, considered the principles
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applicable in Northern Ireland where an application was made to the court for

an order setting aside an order granting leave to apply for judicial review. The

learned judge in that case reviewed a number of English authorities, in some of

which it had been said that, while such a power exists, it should be only

exercised sparingly and in wholly exceptional cases. In the light of those

decisions, he concluded that, while he had jurisdiction to hear the application

then before him, the burden resting on the respondents was "a heavy one".

That was indeed an understandable conclusion and it might well be that a

similar view would be taken in this jurisdiction, given that the threshold for

granting leave in the first instance is relatively low. But we are not here

concerned with an application such as was before Carswell J: the respondents

in this case do not suggest that leave should not have been granted by Kelly J in

the first instance and they accept that the applicant has an arguable case to

present. They are solely concerned to secure a variation in the order granting

such leave by removing the stay.

While the learned High Court judge took the view that the onus was on

the respondents to satisfy the court, in the light of the criteria laid down in

American Cyanamid and Ethicon. including the balance of convenience, that

the stay granted should be discharged, it could be plausibly contended that, on
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the contrary, the onus rests on the applicant to satisfy the court, where it is

challenged, that it should be kept in place. There is nothing in the wording of

Order 87, Rule 20(7)(a), to suggest that, where an applicant for leave seeks an

order of prohibition or certiorari. he is further entitled ex debito justitiae. to a

direction that the proceedings should be stayed. There seems no reason in logic

why the applicant, where the grant of the stay is subsequently challenged ,

should not be under an onus to satisfy the court that it is an appropriate case in

which to grant such a stay.

I Since, however, the finding by the learned High Court judge that the

onus was upon the respondents to satisfy him that the stay should be discharged

was not challenged in this court, I proceed to consider the case on that basis.

As it is not in dispute that there is an arguable case to be presented on both

sides and it is not suggested that damages would be an adequate remedy, the

issue as to whether the stay should be discharged falls to be determined in the

light of where the balance of convenience lies.

It is not in dispute that the inquiry which is being conducted is in the

public interest, since it is concerned with the manner in which relatively large

public funds were applied for the purposes of a statutory body. While the

extent to which the hearings would be delayed by the continuance of the
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present stay until the final determination of the proceedings in the High Court -

or, it may be, on an appeal to this court - is necessarily uncertain, in the nature

of things it is bound to be significant. Moreover, given that the Oireachtas is in

the last months of its present term, the risk that the sub-committee will not have

completed its inquiry and published its report prior to the dissolution of Dáil

r

Eireann, in the event of the stay being continued until the final determination of

these proceedings, is a real one, which must affect any determination as to

where the balance of convenience lies.

While it has been emphasised on behalf of the applicant that, in the

absence of a stay, currency may be given to imputations against the late Mr.

McDonnell which will be given wide publicity in the media, that must be

balanced against the fact that the major concern of any person whose reputation

is under scrutiny in an inquiry of this nature will be with the findings contained

in this report. Since the sub-committee have made it clear that they are

prepared to withhold the publication of any such report until after these

proceedings have been finally determined, the rights of the applicant in this

context are fully protected.

It is, in any event, beyond doubt that the applicant has been afforded

important safeguards which will be of assistance to her in defending her late
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husband's reputation against unjust attack. The sub-committee allowed her to

be legally represented, although she is clearly in a significantly different

position from those persons still alive who have an admitted and indisputable

constitutional right to the vindication of their good name. Her legal

representatives are entitled to cross examine any witnesses whose testimony

may be in any way damaging to the interests she seeks to protect and, while it is

doubtless always preferable to be able to mount an immediate challenge by way

of cross examination to such evidence, it is, at least arguably a matter for the

sub-committee to determine the time at which such cross-examination should

be conducted. That is an issue which will have to be resolved in the High

Court during the course of the present proceedings, but it certainly does not, of

itself constitute a denial of constitutional and natural justice such as to demand

the intervention by the High Court in the form of so drastic a weapon as an

indefinite stay of the sub-committee's proceedings.

Nor can one disregard the fact that the effect of granting the stay, given \\

the relatively small number of witnesses still to be examined, will be to defer,

rather than expedite, the cross-examination by the applicant of any of these

witnesses. It will also have the undesirable consequence of deferring the

cross-examination by other interested parties of any of these witnesses.
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As for the questioning which, it is said on behalf of the applicant,

demonstrates a tendency to pre-judgment and bias on the part of members of

the sub-committee, I would entirely agree with the learned High Court judge

that it is important that the members should refrain from questions or comments

which give those whose conduct is under scrutiny the impression that their role

in these matters is not being investigated with the objectivity and fairness

which they are entitled to expect. That having been said, it will be for the High

Court in the proceedings now in being to determine whether the extent of any

bias or lack of objectivity on the part of members of the committee is such as to

render the proceedings of the sub-committee a nullity. It is not, of itself a

sufficient ground, in my view, for halting the inquiry at this stage.

As to the refusal of the sub-committee to pay the costs of the legal

representation of the applicant, S. 3(2) of the 1997 Act provides that the

reasonable expenses of a person who, pursuant to a direction, attends before a

committee or gives evidence to it that the committee considers, in the interests

of justice, necessary or expedient for protecting and vindicating the personal

and other rights of that person are to be paid out of monies provided by the

Oireachtas. The chairman, in his opening statement to the sub-commitee, said

that the sub-committee had been advised that the extent of the right of persons

attending to be paid their expenses and, specifically, whether it included the
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payment of legal representation was not spelled out in the Act and that the

I sub-committee had no formal role in the granting of such expenses which,

under the legislation, was a matter for the Minister for Finance.

It is not for this court, at this stage of the proceedings, to adjudicate on

the correctness ofthat view in law, any more than it was for the High Court. It

is sufficient to say that, if the applicant is found to be entitled, either as a matter

of constitutional right or by virtue of the provisions of the 1997 Act, to be paid

the costs of legal representation in these proceedings, she will be entitled to an

appropriate declaration to that effect which will no doubt be acted upon by the

Minister for Finance. It is clearly not, however, a ground on which, at this

stage, the entire proceedings of the sub-committee could be stayed.

While it was not disputed on behalf of the sub-committee that the

documentation initially furnished to the applicant's solicitors had not been

adequately indexed, it would appear that documentation relating to the

evidence of the two witnesses who gave evidence on commission, was

adequately indexed and the court was informed during the course of the appeal

that the same would apply to any remaining documentation supplied to the

applicant's solicitors.
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This sub-committee, having been established by a joint Oireachtas

committee, must be regarded as part of the legislative arm of government.

While it has been made clear on more than one occasion that the respect which

each branch of government owes to the other branches will not inhibit the

judicial branch from intervening where the Constitution is being violated by

either or both of the other branches, I am satisfied that the such a situation has

not been reached in the case of the sub-committee. The learned High Court

judge was, in my opinion, correct in concluding that the balance of convenience

in the present case was in favour of discharging the stay originally granted. I

would dismiss the appeal and affirm the order of the High Court.
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Chairman: Good morning, ladies and gentlemen. Since the last adjournment of these

inquiry proceedings the High Court has delivered, on 23 November 2001, a judgment in

the judicial review case entitled Maguire and Others vArdagh and Others. This sub-

committee was not a party to that court case, but it appears from the judgment in that

case that the first order made by the High Court was a declaration that the conduct of

the public inquiry, with the aid of power of the State and conducted by Members of the

Oireachtas under the aegis of the Houses of the Oireachtas and with the authority

thereof, liable to result in findings of fact or expressions of opinion adverse to the good

name, reputation and/or the livelihoods of persons not Members of such Houses, is ultra

vires the powers of such Houses.

The use of the word "liable" in the order appears to lower the threshold of objection to

the jurisdiction of the Oireachtas to inquire to such an extent that it does not, in reality,

exist. The remaining orders recited in the judgment appear to relate to the specific

circumstances of the sub-committee on the Abbeylara incident established by the

Oireachtas Joint Committee on Justice, Equality, Defence and Women's Rights.

While the High Court in its judgment, at page 88, makes reference to this sub-

committee and to our proceedings outstanding in the High Court, the sub-committee

was unaware that an order affecting this inquiry was being made by the High Court in

the Abbeylara case and as yet we have been unable to obtain a copy of the court order

in that case.

Before the sub-committee considers what it should now do in the light of this

development, I invite any interested party to identify themselves and to make any

relevant legal submission concerning this development. I am now formally inviting any

legal representatives who wish to make a submission in public to come forward and do

so.

Thank you, Mr. Rowan. You might just indicate again whom you represent.
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Mr. Rowan: Thank you, Mr. Chairman. I represent the family of the late Michael

McDonnell. I have some submissions arising from the Abbeylara judgment. I should

say, first of all, Chairman, that it is proper and right that all institutions of State should

respect each other. It is unconscionable that you, representing the Houses of the

Oireachtas, should not abide by the decision of the High Court in circumstances where

that court has held that the nature of a committee such as this is ultra vires the powers

of such Houses. I suggest that you should not proceed in defiance, for to do so would

perpetrate an injustice on all parties before this inquiry.

Each party and their legal advisers must now apprehend that no privilege will now

attach to the proceedings of this committee. Therefore, in the continued cross-

examination on behalf of my clients, I will be restricted in my questioning of witnesses

and the witnesses will be restricted in their answers and will not be able to fully disclose

all matters for fear of slandering persons where reputations may be affected by such

questions and answers. Further, in making submissions, both oral and written, my

clients will be restricted in a similar manner, which will be further unfair and contrary to

the principles of natural and constitutional justice. As a result, fairness will not exist in

the continued conduct of this inquiry.

Further, the High Court issued a declaration that the procedures adopted by the

Abbeylara committee, which, with slight modifications, are the procedures adopted by

this committee, do not comply with the requirements of natural and constitutional justice.

If the committee is in any doubt in this regard, I can point to the elements of the

judgment which bear this out. This same issue was pleaded in proceedings before the

High Court instituted by my clients against this committee. For this further reason, the

proper and correct thing for this committee to do is to forthwith discharge itself. I submit

it should do so now. Anything less and the members of this committee would not be

upholding the dignity of the Houses of the Oireachtas and failing in their duties as the

representatives to Parliament of the citizens of this State. The committee may say that
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it should await the outcome of any possible appeal to the Supreme Court. I submit that

this is not a correct approach. The committee has not as yet pointed to any evidence of

such an appeal being taken and I submit has no notice to it of such a course. In that

situation, the committee, I submit, must discharge itself. But even if there were an

appeal on this matter at this point in time the committee is required by reason of Article

34.1.3° of the Constitution to cease immediately. This article provides that the courts of

the first instance shall include a High Court invested with full original jurisdiction in and

power to determine all matters and questions whether of law or fact, civil or criminal.

Therefore, Mr. Chairman, my application is that this committee discharge itself

immediately.

Chairman: Thank you, Mr. Rowan.

Mr. McCullough: I am representing Mr. Lynch who's due to give evidence today and

Mr. Powell, Mr. Kernan and Ms Hand who have previously given evidence. I should say

in the first instance, Mr. Chairman, that my clients have no desire to stand in the way of

the completion by the sub-committee of its work. They hope and believe that the report

of the sub-committee is likely to contribute to the vindication of their reputations.

Regrettably, however, it appears that the sub-committee may simply not be in a position

to continue at the moment.

The Chairman has already referred to the first declaration made by the High Court in

the Abbeylara case and that obviously places a substantial difficulty in the path of the

sub-committee. Secondly, even if the sub-committee did itself feel able to continue,

there's the position of those appearing before it to consider. Persons who appear in

front of the sub-committee, whether by way of giving evidence or submissions, will

naturally wish to do so frankly, but they can't reasonably be expected to make those

submissions and give that evidence in the absence of a privilege from liability and
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defamation. In the absence of those submissions, the committee can't reasonably be

expected to continue its work at the moment. That being so, it's hard to see how the

committee can continue its work in the present circumstances. My clients, as the

committee knows, are people who have taken upon themselves very considerable

financial burdens to give evidence before the committee to date and to be represented.

They simply don't feel that they are in a position to take on the further financial burden

of the risk in defamation that would arise from making submissions in the absence of

some form of indemnity from the sub-committee, which I imagine the sub-committee

would be unhappy to give.

So that being so, it seems, regrettably and with respect to me, that the sub-committee

can't proceed as matters stand. I don't ask the sub-committee to discharge itself. I

suggest that the committee should suspend its work for the moment, hope that there will

be an appeal in the Abbeylara case and then review its position in the light of whatever

the Supreme Court might say in that appeal if it should occur, with the hope, on the part

of my clients in any event, that the sub-committee will at that stage be able to continue

its work. Thank you.

Chairman: Thank you, Mr. McCullough. Mr. Fitzsimons.

Mr. Fitzsimons: Mr. Chairman, I have no instructions to make any submission to the

committee on this issue.

Chairman: Thank you, Mr. Fitzsimons. Is there anyone else wishing to take the

opportunity to make any legal submission? The sub-committee will retire to consider

the matter further and will shortly resume its proceedings to deliver its decision as to

how it should proceed in relation to the matter.
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Sitting suspended at 10.08 a.m. and resumed at 10.40 a.m.

Chairman: This is the second occasion that the High Court, without notice to this sub-

committee, has made an order directly affecting the functioning of the work of this

inquiry. On the first occasion, Mr. Justice Kelly made an order ex parte placing an

injunction on this inquiry. The sub-committee applied to the High Court the following

day to lift that injunction and ultimately when the matter was heard with all sides present

Mr. Justice Ó Cuív removed the injunction. The case went on appeal to the Supreme

Court and having heard all sides in the matter that court decided that Judge Ó Cuív was

right to have removed the injunction. The High Court then ordered that the case against

the sub-committee be listed in court on 4 December 2001.

The sub-committee has, as it made clear, set about concluding its inquiry work. The

evidence gathering phase of the inquiry is almost complete. Aside from a number of

relatively minor evidential matters, the only evidence to be heard is the cross-

examination of two final witnesses by Mr. Patrick Rowan, solicitor, on behalf of the

family of the late Mr. Michael McDonnell. The sub-committee had hoped to conclude

this aspect of its inquiry this morning.

The final phase of the public proceedings of the inquiry which was due to commence

today was the hearing of submissions from persons concerned in this inquiry. The

question to be addressed by the sub-committee now is as to whether it should proceed

with its work. The first consideration to be taken into account is the matter of cross-

examination. If this inquiry is adjourned because of the court order in the Abbeylara

case, then the right of the family of the late Mr. Michael McDonnell to cross-examine

these two witnesses on matters relevant to the orders of reference of this inquiry in

respect of which they have an appropriate interest will be postponed for a very lengthy

period of time and may be ultimately denied.
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The second consideration to be taken into account is the concluding submissions to be

made by various interested parties. The position here is similar. The right to make

submissions to the sub-committee will also be postponed and is at risk of never being

permitted.

The third factor to be taken into account is the decision of the Supreme Court. That

court decided that the work of this inquiry could continue. On the other side of the

equation, the High Court, in making its order in the Abbeylara case, must have known

that its order would stop the work of this inquiry. This situation gives rise to three very

interesting questions. First, how is the sub-committee to reconcile the fair procedure

rights of the family of the late Mr. Michael McDonnell with the decision in the Abbeylara

court case where the order made by the High Court appears intended to injunct this

inquiry? Second, how is the sub-committee to reconcile the fair procedure rights of the

persons involved in this inquiry to make their own individual submissions with the

decision in the Abbeylara court case? Third, how is the sub-committee to reconcile the

decision of the Supreme Court to permit the inquiry work to conclude with the decision

of the High Court to extinguish the right of this sub-committee to exist at all?

The instinct of the sub-committee is to afford to those concerned with this inquiry their

fair procedure rights and to follow the approach set out in the decision of the Supreme

Court in our own case. On the other hand the High Court in the Abbeylara case has

made an order that directly refers to the work of this inquiry. The sub-committee also

recognises that these questions will, one way or another, be answered by the courts.

The problem for the sub-committee is that the current term of the Oireachtas is, as is

well known, coming to end. If the work of this sub-committee is not completed by that

time, there is a real risk that there will never be a report of this sub-committee. The fate

of the sub-committee is in the hands of two court cases. Our own case is listed for

mention in the High Court on 4 December next - that case has to be heard - and there is

the possibility of a second appeal to the Supreme Court. The other, the Abbeylara
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case, is to be appealed to the Supreme Court. The real question is whether these two

cases can conclude in the courts and the balance of this sub-committee's work be

permitted to resume and to conclude prior to the end of this Oireachtas term. The

timescale for these matters is not in the hands of the sub-committee. Even if the sub-

committee was to win its own court case, this inquiry is still affected by an order in a

case where it is not a party and where it was never heard in court, but was clearly in the

contemplation of that court.

When faced with complex problems like this it is often important to return to basic first

principles. In this instance the appropriate principle is, we believe, to be found in Article

6 of the Constitution. This principle is frequently referred to as the doctrine of

separation of powers. In simple terms it means that the three organs of government,

the Legislature, the Executive and the Judiciary, exercise the power of government in

the State. Each organ of government is required to respect the role and function of the

other two. This sub-committee was, as found by the Supreme Court, exercising its

legislative function. The High Court in the Abbeylara decision appears to have

removed, in an important aspect, the ability of the Oireachtas to properly discharge that

function. In doing so the High Court appears to have employed a narrow and limiting

view of the role of the national parliament. At the same time, the courts have reserved

to themselves an organic view of their own powers. I confess that I do not understand

why the same Constitution appears to mean one thing in Kildare Street and another in

Inns Quay.

The mutual respect due between all organs of government requires that, while this

matter is pending before the courts, the sub-committee should not take a step that

would consciously and deliberately undermine the judicial function. This should be so,

even if it is the result that this sub-committee is prevented from establishing what

happened to significant sums of public money in relation to an area of public transport

that touches daily on the lives of ordinary people. The issue for this sub-committee is
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no longer what happened to the taxpayer's money, but the extent to which the

Oireachtas can be permitted to exercise its legislative function. In due course we will

have the court's answer to that question. It is likely at that time that others will have to

consider if it is time, in the interests of the State which we all serve, to go back to the

people from whom we derive our authority and seek from them a final answer on the

matter.

In the meantime the sub-committee will adjourn and I cannot give a date for its

resumption because I have no control over the judicial timescales. The proceedings of

this sub-committee will resume, if they can resume, when we are permitted to resume.

These proceedings stand adjourned.

The sub-committee adjourned at 10.50 a.m. sine die.
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