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Chairman/Cathaoirleach The Hon. Justice Anthony J. Hederman Secretary/Runai Eamon Saunders

Mr. John O’'Donoghue, T.D.,

Minister for Justice, Equality and Law Reform,
72 - 76 St. Stephen’s Green

Dublin 2.

Private and Confidential
6 June 2001

Dear Minister,

The Committee have decided to forward to you, as an interim report, that section of
its report dealing with the Special Criminal Court so that the differing views of the
Committee may be considered by the Government before it responds to the view of
the United Nations Human Rights Committee on the role of the Director of Public

Prosecutions in relation to the Special Criminal Court.

The Committee is now at the difficult stage of finalising all aspects of its report and

as soon as it is complete it will be forwarded to you.

Yours sincerely,

’,’— =
L R, '_W/ N A e st SOSEEE
The Hon. Mr. Justice Anthony J. Hederman

Chairman

3rd Floor, Block 2, Harcourt Centre, Harcourt Street, Dublin 2
Tel: 4086101 Fax: 4086114 e-mail: ctroas@justice.ie
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: Historical background
1.1  The drafters of the Constitution of the Irish Free State evidently thought
that it would be possible to have trial by jury as the norm for all serious
offences. Article 72 enshrined the right to jury trial save in respect of
minor offences and in cases of charges triable by military law. Article 70
provided in relevant part that:

“No one shall be tried save in due course of law and extraordinary
courts shall not be established, save only such Military Tribunals
as may be authorised by law for dealing with military offences
against military law. The jurisdiction of Military Tribunals shall
not be extended to or exercised over the civil population save in
time of war or armed rebellion and for acts committed in time of
‘war or armed rebellion and in accordance with the regulations to
be prescribed by law.”

1.2 The drafters’ expectations proved in time to be hopelessly unrealistic.
By 1931, a system of standing military tribunal with drastic powers -
including the right to impose the death penalty in any case where the
tribunal thought it expedient to do so, even if the offence of which the
accused was found guilty did not so provide and from whose decisions
no appeal lay - had been established following the insertion of Article
2A! into the Constitution.? Article ZA was, in reality, an elaborate form
of Public Safety Act which had been inserted into the Constitution. This
arrangement was widely perceived as unsatisfactory,® but the 1934

I This Article was inserted by means of ordinary legislation without a referendum.
The constitutionality of this amendment was upheld by a majority of the Supreme
Court in The State (Ryan) v. Lennon [1935] IR 170.

2 The Government had originally hoped to have ordinary judges sitting in a non-jury
court to try criminal cases, but two members of the Supreme Court informed the then
President of the Executive Council (WT Cosgrave TD) that that they would resign
rather than sit in such a court: see 40 Ddil Debates at 45 (October 14, 1931).

3 In a memorandum to the Constitution Review Committee of 1934, the then
Secretary to the Department of Justice argued that:

“With particular reference to Article 2A, I agree that in form that Article is
grotesque as an Article of the Constitution. It must go. On the other hand, so
long as we keep to the ideal of a ‘normal’ written Constitution, with all the
sorts of snags and pit-falls for the Executive, we must have something,
somewhere, on the lines of Article 2A.”
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Constitution Review Committee’s recommendations® contained the
outline of what was ultimately to become Article 38.3 of the
Constitution, permitting the establishment by law of the Special Criminal
Court.

2. Constitutional provisions
2.1 Article 38.3 of the Constitution is in the following terms:

“1.  Special courts may be established by law for the trial of offences
in cases where it may be determined in accordance with such law
that the ordinary courts are inadequate to secure the effective
administration of justice and the preservation of public peace and
order.

2. The constitution, powers, jurisdiction and procedure of such
special courts shall be prescribed by law.”

2.2 Article 38.5 permits the trial without a jury of persons tried by the
Special Criminal Court.

2.3 Inaddition, Article 38.6 provides that:

“The provisions of Articles 34 and 35 of this Constitution shall not
apply to any court or tribunal set up under section 3 or section 4 of

this Article.”

2.4  Although Articles 34 and 35 guarantee, inter alia, the public
administration of justice by independent judges enjoying security of
tenure and the existence of a right of appeal, the potentially sweeping
effects of this exclusion have been diluted by the Supreme Court’s
decision in Eccles v. Ireland® which held that, Article 38.6
notwithstanding, judges of the Special Criminal Court enjoyed a
constitutional guarantee of independence derived from an accused’s right
to trial in due course of law as protected by Article 38.1 of the

Constitution.

* Hogan, “The Constitution Review Committee of 1934” in O Muircheartaigh, Ireland
in the Coming Times: Essays to Celebrate TK Whitaker’s 80 Years (IPA, 1997) 342,
350-353.

> [1985] IR 545.
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2.5

26

2.7

Part V of the Offences against the State Act 1939 provided for the
establishment of the Special Criminal Courts. Section 35(1), reproducing
the formula of Article 38.3.1, is in the following terms:

“if and whenever and so often the Government is satisfied that the
ordinary courts are inadequate to secure the effective
administration of justice and the preservation of public peace and
order and that it is therefore necessary that this Part of this Act
should come into force, the Government may make and publish a
proclamation declaring that the Government is satisfied as
aforesaid and ordering that this Part of this Act shall come into

force.”

The Special Criminal Court sat between 1939-1946; 1961-1962 and from
May 1972 to date. While earlier Special Criminal Courts were staffed by
military officers, since 1972 only judges or former judges have sat on the
Court and, indeed, since 1986 the almost invariable practice has been
that only serving judges have sat. Unlike the former Article 2A regime,
the Special Criminal Court is required by section 41(4) of the 1939 Act
to follow “as far as practicable” the practice and procedure of the Central
Criminal Court” and there is a right of appeal (subject to purely formal
leave requirements) against conviction and sentence to the Court of

Criminal Appeal.’

Contrary to what is sometimes asserted, the Special Criminal Court -
bound as it is by the Constitution and the law and whose practice and
procedure is statutorily assimilated to that of the Central Criminal Court -
must and does apply the ordinary rules of evidence. If legislation did, in
fact, provide for special rules of evidence in the Special Criminal Court,
it is clear from the decision of the Supreme Court in Cox v. Ireland® that
such arrangements would be unconstitutional.

6 See generally, Kelly, The Irish Constitution (Dublin, 1994) at 639-656; Casey,
Constitutional Law in Ireland (Dublin, 2000) at 327-331; Hogan and Walker,
Political Violence and the Law in Ireland (Manchester, 1989) at 227-244;  Robinson,
The Special Criminal Court (1974) and Charleton and McDermott, “Constitutional
Aspects of Non-Jury Courts” (2000) 6 Bar Review 106 (Part I); 142 (Part II).

71939 Act, s. 41(4).
8 1939 Act, s.44.
2 [1992] 2 IR 532.
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3.1

3.2

3.5

3.6

The right of the Director of Public Prosecutions to prosecute accused
persons before the Special Criminal Court

Section 45(1) of the 1939 Act provides that, in the case of a person who
is charged in the District Court with a scheduled offence which that
Court has jurisdiction to deal with summarily, whenever the Director of
Public Prosecutions requests that such person be sent forward for trial to
the Special Criminal Court the District Judge shall send such person for
trial before that Court.

Section 45(2) provides that in the case of a person charged with a
scheduled offence which is also an indictable offence and the District
Judge decides to return that person for trial, such person shall be returned
for trial to the Special Criminal Court unless the Director otherwise
directs.

Section 46(1) and (2) contain corresponding provisions in respect of
non-scheduled offences, save that that they provide that such persons are
to be tried in the ordinary courts unless the Director otherwise directs.

Section 47(1) enables the Director to direct that an accused be charged
with a scheduled offence directly before the Special Criminal Court and
section 47(2) enables the Director to prefer charges in respect of
non-scheduled offences directly before that Court provided that the
appropriate certificate is given.

Finally, section 48 completes the picture in that it provides for the
automatic transfer of a trial pending before either the Circuit Court or the
Central Criminal Court following an application in that behalf by the

Director.

Section 36(1) gives the Government power to schedule offences for so
long as Part V of the Act is in force. The scheduled offences at present!®

10

Offences under the Malicious Damage Act 1861 were scheduled in the Offences

against the State Act 1939 (Scheduled Offences) Order 1972 (SI No. 142 of 1972).
However, as most of the 1861 Act was repealed and replaced by the Criminal
Damage Act 1991 and as only a small number of relatively minor offences remain
under the 1861 Act, the practical significance of scheduling offences under the 1861
Act is nowadays rather slight. Likewise, the Offences against the State Act 1939
(Scheduled Offences) (No.2) Order 1972 (SI No. 282 of 1972) provided that s. 7 of
the Conspiracy and Protection of Property Act 1875 was a scheduled offence, but this
section has now been repealed by s. 31 of the Non-Fatal Offences against the Person
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are the Explosives Substances Act;!! the Firearms Acts 1925 to 1971 and
offences under the Offences against the State Act 1939'2; and sections 6
to 9 and 12 of the Offences against the State (Amendment) Act.!3

4. Challenges to the operation of the Special Criminal Court

4.1 Ever since the Special Criminal Court was first established its operation
has been the subject of frequent - but unsuccessful - legal challenges. In
Re McCurtain'* the Supreme Court rejected the argument that the
accused’s trial by a Special Criminal Court consisting exclusively of
army officers was unconstitutional since it was in reality a form of
military tribunal of the sort contemplated by Article 38.4 and permissible
in the case of civilians only in time of war or armed rebellion. Sullivan
C.J. stressed that the actual composition of the Court was a matter for the
Oireachtas by virtue of Article 38.3.2. The Court also rejected the
argument that the powers given to the Government to establish the Court
and to the Attorney General (now the Director of Public Prosecutions) to
certify the inadequacy of the ordinary courts amounted to the
administration of justice by non-judicial personages, contrary to Article

3415

4.2 A number of the submissions received by the Committee argued that in
recent years an increasing number of persons charged with offences
which were thought to have been the work of members of organised
criminal groups found themselves facing trial before the Special
Criminal Court, so extending the remit of the Court beyond its intended
purpose. They consider that organised crime is a serious problem, but

Act 1997.

' Note that the original section 3 of this Act was amended by the substitution of a
new section 3 by the Criminal Law (Jurisdiction) Act 1976. In The State (Daly) v.
Delap, High Court, June 30, 1980 it was held that this amendment by substitution
did not mean that section 3 of the 1883 Act ceased to be a scheduled offence for
the purposes of the Offences against the State Act 1939 (Scheduled Offences) Order
1972 (SI No. 142 of 1972). This reasoning was subsequently approved by the Court
of Criminal Appeal in The People (Director of Public Prosecutions) v. Tuite (1983) 2
Frewen 175.

2 As so provided by the Offences against the State Act 1939 (Scheduled Offences)

Order 1972 (SI No. 142 of 1972).
13 As so provided by the Offences against the State (Amendment) Act 1998, s.14(2).

14 [1941] IR 83.
15 This decision has been applied in a series of subsequent cases, see, e.g., The Stare
(Bollard) v. Governor of Portlaoise Prison, High Court, December 4, 1972.
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that any developed system of criminal justice must be able to confront
this problem and that to refer persons charged with purely subversive
criminal offences to the Special Criminal Court gives rise to concerns
that a dual criminal justice system is now effectively in operation and
that the constitutional right to jury trial is being thereby devalued.

4.3 Many submissions'® were critical of the power of the Director of Public
Prosecutions to direct that a person charged with a non-scheduled
offence should be tried in the Special Criminal Court. They argue that
the use of this power has resulted in the Special Criminal Court trying
persons charged with such diverse offences as murder, receiving stolen
goods, vehicle theft, the theft of computer parts and the possession of
drugs for supply. Some submissions also argued that a system where an
accused with no obvious paramilitary connections can be sent for trial to
the Special Criminal Court is open to abuse, particularly since the
Director does not reveal the reasons for issuing certificates and there is
no effective mechanism whereby the decisions of the Director may be
reviewed.

4.4 In more recent times the Supreme Court has confirmed in two major
decisions that, first, the operation of the 1939 Act is not necessarily
confined to subversive cases and, secondly, that the decision of the
Government to keep the Court in operation and that of the Director to
send an accused for trial before the Special Criminal Court is essentially
unreviewable. In The People v. Quilligan (No.1)!” the Supreme Court
rejected the argument that the powers of arrest under s.30 were confined
to subversive cases. Walsh J. noted that the Special Criminal Court was
very frequently engaged in trying “black market” cases during and in the
immediate aftermath of the Second World War. He then continued:

“It 1s common knowledge, and, indeed, was discussed in the
debates in the Oireachtas leading to the enactment of the 1939 Act
that what was envisaged were cases or situations of a political
nature where juries could be open to intimidation or threats of
various types. However, a similar situation could well arise in
types of cases far removed from what one could call ‘political
type’ offences. There could well be a grave situation in dealing

16 E.g., the submission of British Irish Rights Watch of October 15, 1999, at paras.
2.3 to 2.4; submission of the Irish Council for Civil Liberties of October 6, 1999,
page 6.

17 [1986] IR 485.
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with ordinary gangsterism or well financed...drug dealing or other
situations where it might be believed or established that juries
were for some corrupt reason, or by virtue of threats, or 1llegal
interference, being prevented from doing justice!s,

45 In Kavanagh v. Ireland” the applicant had been charged with false
imprisonment, robbery and firearms offences. The Director gave the
appropriate certificate in respect of the non-scheduled offences and the
applicant was charged directly before the Special Criminal Court. The
applicant, however, first challenged the decision of the Government to
maintain the Court in operation, ¢laiming that the establishment of the
Court was a direct consequence of the civil conflict in Northern Ireland?
and that, in the wake of the para-military ceasefires, the Government had
a duty to keep the situation under review.

4.6  On this point Barrington J. said that the affidavits filed on behalf of the
Government indicated that it had kept the situation under review Keane
J. added that, while the decision to maintain the Special Criminal Court
in operation was essentially a political one and although the applicant
had failed in the present case to discharge the onus of demonstrating that
the Government’s decision in this regard was not factually justifiable,

nevertheless:

“A decision of this nature taken by the Government....cannot be
regarded as forever beyond the reach of judicial control....the
powers conferred by Part V of the Act are indeed far reaching and
allow for the trial of persons on serious offences, not merely

¥/bid., 509-510.

9 [1996] 1 IR 321.
“The applicant relied to this end on a statement made by the then Attorney General to the

Human Rights Committee of the United Nations and referred to in the Committee’s Report
(October 7 1993) at para. 575

“With respect to the Special Criminal Court, the representative stressed that the court
was needed to ensure the fundamental rights of citizens and protect democracy and the rule of
law from the ongoing campaign relating to the problem of Northern Ireland. The Special
Criminal Court differed from ordinary courts only in two respects: there was no jury and that
instead of one judge there were three judges. Otherwise the same rules of evidence applied
and the decisions of the courts were subject to review by the Court of Criminal Appeal”
21[1996] 1 IR 321, 359.
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4.7

4.8

without a jury, but by tribunals composed of persons without any
legal qualifications. Save in the exceptional circumstances
envisaged by Article 28.3, the courts at all times retain their
jurisdiction so as to ensure that the exercise of these drastic powers
to abridge the citizen’s rights is not abused by the arm of
government to which they have been entrusted?.

The applicant also challenged the decision of the Director to grant the
appropriate certificate in respect of the non-scheduled offences,
contending that the “offences in respect of which he stood charged were
ordinary crimes with no political or subversive connection.”?
Barrington J. first referred with approval to the earlier dictum of Walsh J.
in Quilligan and then added:

“All the offences in respect of which the applicant was charged are
scheduled offences or offences in respect of which the Director of
Public Prosecutions has issued a certificate under section 47(2) of
the Act. Under these circumstances it avails the applicant nothing
to submit that the offences in respect of which he has been charged
are not of a ‘subversive’ nature, for the issue involved is not the
nature of the offences but the adequacy, in the opinion of the
Government or the Director of Public Prosecutions, of the ordinary
courts to secure the effective administration of justice in relation to

them.”?*

The practical effects of this decision are, first, to render it all but
impossible to mount a legal challenge to a decision of the Government to
establish or maintain in force the Special Criminal Court (provided that
this question is kept under review by the Government) and, secondly, to
challenge a decision of the Director to direct that an accused face trial in
that Court in respect of either a scheduled or non-scheduled offence.®

Z At 365-6.

2 At 356, per Barrington J.

2 At 358. Cf. the comments of Kearns J. In Eviston v. Director of Public Prosecutions, High
Court, January26, 2001: “The prosecutorial discretion is regarded as almost completely
immune from judicial scrutiny except in extremely limited circumstances.” In Kavanagh v.
Ireland, decision of the UN Human Rights Committee, April 4, 2001
(CCCPR/C/71/D/819/1998) the Committee observed that judicial review of the Director's
decisions “is effectively restricted to the most exceptional and virtualy undemonstrable
grounds”

25

Of course, by virtue of 5.35(5) of the 1939 Act, it is open to Dail Eireann to annul “the

proclamation [relating to the Special Criminal Court] by virtue of which
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This principle has been confirmed in a series of decisions which either
preceded® or post-dated*” the Supreme Court’s decision in Kavanagh.
One consequence of these decisions has been effectively to sanction the
development of a prosecutorial practice of referring such cases to the
Special Criminal Court and that Court has been employed in recent
years as a venue for the trial of persons charged with offences arising
from the operation of organised crime, as opposed to offences committed
by members of para-military groups.

The view of the UN Human Rights Committee

5.1 Following the decision of the Supreme Court, the applicant in Kavanagh
v. Ireland applied to the UN Human Rights Committee and complained
that the procedures adopted in the reference of his case to the Special
Criminal Court violated his entitlement to equality before the law as
guaranteed by Article 26.1 of the International Covenant on Civil and
Political Rights.?® The UN Committee upheld this complaint, observing

that:

.LJ]

“No reasons are required to be given for the decisions that the
Special Criminal Court would be ‘proper’ or that the ordinary
courts are ‘inadequate’, and no reasons for the decision in the
particular case have been provided to the Committee. Moreover,
judicial review of the DPP’s decisions is effectively restricted to
the most exceptional and virtually undemonstrable circumstances.

The Committee considers that the State party has failed to
demonstrate that the decision to try the author before the Special

this Part of this Act shall cease to be in force.”

%6 Savage v. Director of Public Prosecutions [1982] ILRM 385; O’Reilly v. Director
of Public Prosecutions [1984] ILRM 224; Foley v. Director of Public Prosecutions,
The Irish Times, September 25, 1989.

" Byrne & Dempsey v. Government of Ireland, Supreme Court, March 11, 1999;
Gilligan v. Ireland [2001] 1 ILRM 473. In the latter case the Court refused the
applicant leave to challenge by way of judicial review the 1972 Proclamation
establishing the Special Criminal Court, but indicated that he could do so in the
ordinary way by means of the plenary summons. This decision thus appears to turn
in part on the fact that there had been undue delay on the part of the applicant in
seeking an order which would have had the effect of delaying a pending criminal
trial. The Court nevertheless also appeared to re-affirm the decision in Kavanagh and
the subsequent case-law.

28 April 4, 2001 (CCPR/C/71/D/819/1998).



ol ¢ *ﬁm muﬁmﬂ?fm |
it i hergalqiey nesd esd | TR .’ﬂﬁi 1w

C . giiehis sseasWo dfiw Begasrls enogreq o TSR
- hapimmen zeomsfo o) bercggo e MDY mmwk '
agmorg i

ssitimnmol ehigid merenld ¥
ﬂ\'ﬁ-.l"\‘ﬁl‘-!ﬂ A lﬂﬁﬁ![qtﬁ; aply | teion D) Gy S sigh- 1o ﬁﬂ’lﬁim i
‘bemsslarien bas senmmeol oigid memul] HU-sde orbsidige s
IiSeGE Sdi of samo #id to sacwster ol o begehs sevubsomny el
ER AR o woled whilsups 01 inserslions aid beiblggy MuE
bog i¥iD g0 nansve) lemapemadnl st o | Vs@:'m‘a vl b
ssirsede dnjalgmon sl bledan seriarna’s KN adT & zdgid R

_Erli il énoigiowh wd vl novig sd quﬂ BpET o6 Entesst oM” -
pmabnn oz wd) w agong’ s ¢ fwoD il leiosgl
seY o mosatueb sl 101 Enoa 1.—~‘\‘\7' tn JHpupsbenlt 558 uog
AsvamoM. seiinno] edl pi Wabiinig nesd svad sas sluoinsg
o beasmizen ‘(Iﬂﬂ?:ﬁﬁ'ia&@uis:j:“_.u'r;- A = o waive leisibog

gsonsizmuotin sideveadishng ylounv bog lenoilkgsars eom sl

ol belist wefd yhed sisld ot tedl mysbizngs safimmod edT
lsicagl sy soisd woilies ad) i oF moteisab el el SlsTtenoinal B

"ol ud oy wzsas Hede 194 G M- !ui

Aol v VR QSR80 MAJD [S8eI] shoaveign® mh}‘l A e
proiheue outued Yo notognQ o uslod BLI MAN [B801] anoruesn@lissin
HBRT X wdmsigsd TR

RRRL 11 el gl wmeigque hamie o issmrancl el ol 4
il begoim ool b ses watel sy al ETE MEAJL | OIT00S) b _w'
poimmslzord STRL i wsiven lebibu] Yo e @ syneiledy, . iEvesl o
sii i of ob Dieor sd wel bsssbnt dud Jheold | EniEiD Inrynge ﬁﬂl
mud of pasqEE welt noiziveb aidT .enommos srEesty w o e w-
i inesifgqe s Yo neq sy 6o ysish svbou aead Lad aSAY teds joul ad
leptenisa prubnsg o geigstsh. to Josiis sl bed 9ved hh:h m.
bne Agrnend ol neitiosh e rmﬂ’u-m m bs‘mqq*




5.2

6.2

6.3

Criminal Court was based on reasonable and objective grounds.
Accordingly, the Committee concludes that the author’s right
under Article 26 to equality before the law and to equal protection
of the law has been violated.”

The Committee will presently examine ways in which the view of the
UN Committee can be complied with in order to ensure that, henceforth,
persons are not tried before the Special Criminal Court “unless
reasonable and objective criteria for the decision are provided.”

Retention of the Special Criminal Court

The workload of the Special Criminal Court has steadily declined since
the mid-1970s. In 1973, 286 persons were charged with offences before
that Court, but that figure had declined by 1995 to just 12. While 37
persons were charged in 1998 and while there also appears to be a small
increase in that figure projected for the years 1999 and 2000, there is
every reason to believe that such an increase will be temporary. Indeed,
following the commencement of the operation of the Good Friday
Agreement in December 1999, it may be expected that the workload of
the Court will decline over the long term. At the same time, the
possibility of a resurgence of violence caused by the operations of
disaffected republican and loyalist para-military groupings cannot be
discounted.

It should be noted, however that caseload figures alone might give a
slightly false impression, since many of the cases awaiting trial before
the Court at the moment are likely to be difficult and lengthy and are
cases where the accused have been charged with very serious offences.
In many respects, it is the nature and seriousness of the case coming
before it - rather than the actual numbers of the caseload - which must be

considered.

It is understood that, in the wake of the first IRA ceasefire and prior to
the Supreme Court’s decision in Kavanagh v. Ireland® (where the Court
indicated that the necessity for the Special Criminal Court should be kept
under review), the Government decided that such a review procedure
should be put in place. Reviews took place in 1997, 1998, 1999 and
2000 and involved consultations with the Department of Justice, Equality
and Law Reform, the Attorney General, the Director of Public

¥[199] 1 IR 321.



ot U
:'.__.-! 1 . ! E

st b0 wearv-adi doitw aw;w ﬁmwu@
Angteonsd asdr mugre o 1sbia dl t v b
zesinu” nued. lBnimird quz arfy 9

. behivoiq =i moler: sl e 1ok M"ﬁvﬂr‘w SN

o) lenimftd iEsge )
ganiz benilosk elibisare ver oD (snimiT.} Iﬂh‘iqa arid Fal
ayobsd zaonatto fiiy heswds mgve 2602rsg AN AN D | nl {15 i
REISHAW - Sf 120 0 £09T e homlssb Led sk J*@"ﬂ ot J‘Wﬁ
[IBinE's o o 2vasn FL dels s sliny Ding 2Re f&@‘__ §lits ] @1.9
2l “s15dy OO0S bre Q0QL ;‘-.; sy 10T hsiosiieis DInglp Aen ol :
dasbind gzl s !Tﬂ-ff S i’g‘@@"l svotlod o nuesm ,_
il onoD Bt Yo Golifrans T sl % TisCBI s i ntss (e el 14 gnw,nm
o pmokdise adrlety- hainages ed v ;:.'-T‘Qﬁ UL radmanstl ol A s
Lo o RN TS T ¢ [ BT e &y o ,@Q;M! 1oy arilnah U me‘:}' |
o sndmEac S b ayss L‘&_( R 0 gansEess & g »H.‘ild'j::.'&ﬂ »
s B s TSR NS (A TR J@Q s ol b negildugs .hsl'ﬂﬁ\-ﬁﬁﬁl
e Rl %6 batruine

6 sV T"’”i"f SHTELG Igntt 3syeveald < balan sd e ﬂ
srotsd - Ens amitike & 20860 v:i'l w RE Sitiie Jnolees i axls} -{[-u.lgu[m
= I Ty ""_rl__ ek i, Hosibil sd o ekt SE anEeEe Sl AE DI ﬁlﬁﬁ H
ESORET U e i he s aded STR0 ESE s sl ek roRs |
BIREID 9aes Bl 1o eszhbubivee bne Susdam. SiIEEC O Sioyassd veisih ’rﬂ. )
Sob - s SOt S hadiEen o Fo s e BoiEE ST derl 'l’h;,l -1 3mﬂ

beshianny - -

of g Sng smdseess AAD t8 sl Aot adee 881t dedy boGies b g ﬁ
""H‘EI.J 5161 a154 !'J] Sy RS TN A I nokiaeh 7 T'IUQ'_'J *-}m“n&[un': ﬂ
Iq‘ﬁﬂ gd bluaps wuol lsniminl o f_u!iu gty ot SECh T f:’l"l‘ﬂ 1mdl benpsih
srubdachy weiver & dzoe wedl babiash insmirsvod sy Awabvey tabn
bng P8Q] BEhdl TL[ g1 sn wig Aol zwaeiyss g_m[q it e ot Eluw
wilswpd soitawl o memitege(l b dirw enolmilusngy baviowni

:}lfdu‘-‘l W toleud  od 6 wnﬂﬂ vmerd sl ciell wads




6.4

Prosecutions and the Gardai. In each review to date the continuing
necessity for the Special Criminal Court was considered to be warranted
on a number of grounds, including the continuing threat to the security of
the State posed by subversive organisations and the ruthlessness of
certain organised criminal gangs operating within the State. Concerns
were also expressed that attempts might be made to interfere with juries
or witnesses in some cases. In these circumstances, the view was taken
that the ordinary courts were inadequate to secure the effective
administration of justice and the preservation of public peace and order.

As things stand the issue as to whether the continued security threat from
para-militaries alone at present 1s sufficient to justify the continued
operation in force of the Special Criminal Court must be considered. A
majority of the Committee are of the view that the security risk is
sufficiently high to justify the retention of the Court on this ground
alone, albeit that they are also of the view that this issue should be kept
under constant review. They take the view that for so long as there is in
existence a para-military threat to public peace and order, the need for
the Special Criminal Court will probably remain. In this regard, they are
of the view that comparisons with jury practice in the United States

(where trials with anonymous juries often take place in sensitive cases)
are essentially misplaced. Unlike a vast country with a huge population
such as the United States, the small and dispersed nature of Irish society
means that the risk of jury-tampering and intimidation will remain a
significant one. This would seem to be especially true of para-military
groups, as they have demonstrated in the past (including the recent past)
that they retain the power to wield a sinister influence in respect of
certain communities; to discipline their members and supporters by the
use of violence (including murder) and generally to intimidate and
threaten witnesses. The majority of the Committee has little doubt but
that such groups would have no hesitation in attempting to intimidate
jurors and potential jurors if jury trial were to be restored in such cases.

Use of the Special Criminal to deal with organised crime

The other main justification for the continued existence of the Special
Criminal Court is the very real threat posed by organised crime. If the
Court were to be retained on this ground, it would seem to give rise to

two issues of principle.
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7.2

7.3

7.4

7.5

First, it may be contended that this ground was not the original rationale
for the establishment of the Special Criminal Court in its present phase of
operation in May 1972. The reason for the establishment of the Court in
1972 is commonly believed to have been associated with the overspill in
violence from the civil conflict in Northern Ireland. However, it may be
noted that the Government statement announcing the establishment of
the Special Criminal Court did not expressly state that this was the
reason for the decision. Instead, the statement merely recorded that:

“The Government are satisfied that this step is necessary on the
grounds that the ordinary courts are inadequate at the present time
to secure the effective administration of justice and the
preservation of public peace and order.”3°

Nevertheless, given that the original justification for the establishment of
the Special Criminal Court is commonly believed to be directly
associated with the civil conflict in Northern Ireland, should the
Government wish to rely on the organised crime ground as justification
for the maintenance of the Court in operation, it is arguable that this
ought to be clearly and openly stated to the Houses of the Oireachtas.

Secondly, the argument for maintaining the Special Criminal Court to
deal with cases of organised crime is contingent on the premise that the
ordinary courts are inadequate to deal with such cases. Recent
experience has shown that juries have been distinctly uncomfortable -
and have been made to feel distinctly uncomfortable - in dealing with
certain cases involving organised crime.

The Committee was under no illusions about the potential threat to the
administration” of justice posed by such organised criminals. As
Charleton and McDermott have argued:

“It is undesirable to deprive people of jury trials where it is their
ordinary constitutional entitlement. However, in the case of armed
gangs, be they subversive or not, who are determined not just to
commit crime, but to set up structures to subvert the State and
destroy the administration of justice as it applies to them, it seems

3 The Irish Times, May 27, 1972. It may be noted that in a subsequent Dail
question regarding the establishment of the Special Criminal Court, the Minister for
Justice (Mr. D. O'Malley TD) declined to elaborate further on the reasons for the
decision: see 261 Ddil Debates at Col. 599 (May 30, 1972).



o i m%*mﬁi nmsﬂl B
Wﬂﬂﬂﬂm il dm.mmxrrn; m:amwa.a‘ S
*&ﬂ'-‘ F..HW 20 T saste viEge don tih

_ rtt’hb*mmﬁz Rlerzm IrsmsIem BI‘U hﬂ&:”l

-,wh e VtzESasn. 2t qgaz ul) s Daiteias 918 ﬁmﬂm
Srmi nn'aaemq &ili 16 .':admpﬂupm SYE ETUNCD 1 lummra ﬁﬁg
S« bigd - iteu] . 1o aollameiriathe - wvdsits - S
- s b $a55q Jikdug 10 nﬂ-ﬁ /
T gl sl wlaoirximag fearglisn 3 Tl..fl}@_ﬁ;‘% gw 3
ﬁ-l,}mrh. sl of h:a_-mf.fm yinraramos el %;mﬂﬁ ﬁﬁ@w
shly Bldte Spls  mednel or wifhes J@)y ol divED Beni
SRS A ey s Desinngn % ol g i) Herie b
BirY &y sidewgis 2 5 ocisgo o c’)&g St i gondtaniS s 2
- BEIADEST) 38t Yo dasooH ol ra @).4.’: wldeqn bue vhesis o4 t:iif"‘m 5.-‘-‘
ot el) lenititd Ieiveg® s s§zi:_:.1:wif,'r: ol S g St {lhnﬂ
ol Juddt. seimey e o _F:'ﬂ%hnu BUANIN D Bamih s W0 weago Hilke Mﬁ
foisns A BeEry  fYle *@ =fy Wt BT SHBRE SR AT T lﬂnﬂm
- gtsrotIo S %bu fast] SrLrt e .L"k” s eaile aeft A Jngmﬁyjl
FHWI "fHH'BLJ fif - % JUWE}J L R B e efa [oal e sl rrasad & vpﬁ W‘ :
1188 b EJ’IH’HA Syl ﬁ' Il YTl E55H0 ﬂ-mﬁw

sy of ImSarlt lEinasog enli junde zroieotls on Tabiy 2eé sartirime™ ﬂE
Ly Algimrmiy begintigo doam vl Wy osofiau] e nollsneiEdn
.D-‘iliiﬂ_‘,m = sir 1) ol vl Bag g s it

weid) 2 1 otedw Elant vl 1o slqogso snnan a eldetisakimg 2i i
bornae Yo azed st my 13vewnH onamsinms lenosnenos ERINTILY
ol Jau Jon Deiuimalah 915 odw o0 10 sviowevdur ¢sd) od sy
b wisfE sdi hrevdue o) oUWz G TEp OF ind  spRi Mems
amesz 11 sl o e:liqqﬂ: 1 2e aoivewi lo nc:s!m;..mmbs sl ‘*‘Wﬂh”

fitl luﬂ-up-'n?_ﬁua & ni o hﬂﬂm al altm II ‘"ﬁ‘f ,'ii 'Q.M
st wizinidd sdl 9uoD lniminl leiasdE it o myndﬂjmm -l
sty 01 entege it no el skvodsle. @ bemifash (QT
ASTRI 08 gabd) M D 1 zu&:ulw.__

i R



7.6

i.d

7.8

to us that it is expecting too much to expect citizens to sit on juries
and face the prospect of intimidation or trickery.....The extent to
which [organised crime] can grow and dominate society, the
arrogance of those involved with their gangs and their
determination not to abide by any rules of decency and standards
makes for us, at least, a reasonable case for the measured use of
multi-judge non-jury courts on an emergency basis. Nor should
one forget that the European system of criminal trial does not
employ a jury. The model in Holland, for example, involves a trial
by three judges, a right of re-hearing on appeal by three High
Court judges and finally an appeal on a point of law to the Dutch
Supreme Court. Why is that system any less fair than the common
law system of jury trial? "3

In Director of Public Prosecutions v. Special Criminal Courr’? Carney J.
put it even more graphically:

“Those engaged in [organised] crime require a wall of silence to
surround their activities and believe that its maintenance is
necessary for their protection. They have at their disposal the
resources including money and firearms to maintain this wall of
silence and will resort to any necessary means including murder to
further this objective.”33

Indeed, there have been instances in recent times where it appears that
attempts have been made to tamper with juries in high-profile criminal
trials in the ordinary courts.

A majority of the Committee was of the view that the threat posed by
organised crime was sufficiently serious to justify the continuation of the
Special Criminal Court on this ground alone. Individual members of the
Committee expressed some concern that the Court was now being used
for a purpose which was different from that which it had been originally
intended. To this end it was suggested that it might be useful to draw on
the experience of other common law jurisdictions whose criminal justice
system had to confront problems posed by organised crime. Concern
was also expressed that if the use of the Court to deal with organised

31

Charleton and McDermott, loc.cit., 141, 142.

32 [1999] 1 IR 60.
3 Ibid., 63.



| Mnﬂwnimmnm Jﬁﬂqxﬂﬂ i
g fibree SilT... R CF BT n@im,
add pimnoe ammmub brg-mang mt‘n .
ioplf bt enhme e e hammr o
anebingde Brs yorsozh lo Lﬂm ',rmm wi sfndh ﬂ! ﬂ,
Yoisae bastestm ot wi 5@ SIUEROE SH18 nsﬂﬂrl i
“BluadE 36V -84 yonsgisma b O SRS IR
don Bsoib: el ‘ammm To fsizyd ﬂLanuﬁi ENHLY

l_gmj—ﬂ amy) Dd '1‘.’;1 BT A e LD x,pu”'._l}“‘ nt b ‘*ﬂT ,V"Wll
Lfng gely vl xa-ﬁr}i:U, gy S yel-a1 1D h‘il-ﬂ £ ﬂ&@ﬁwl g
damT-=eh of wel o iniog & Ao tesqoe ne vk DAR SSRGS
nefiretas st medi vict 2! wive ot gz Tedy el AW BACE “&Mﬂmﬂ

EU By et Hie Q.ﬂjtﬂa.ﬂtﬂw ’

£ ramED) Cren D Yol O o sd u aeeitinesty

o asnalle odley o Atupst cmit | CD\MI ni bogaghs sandl”

niq vy SIS RS

Zf  a9aeraintein. =3 18- avag rrisg sreilt - hiRgoTigE:

Bl Maeah enlf 18 v o | : JJ\ g el ot iseadgan

Ty M =i nusTHisrn o 2retu 6\ 18 pamcdn goisdont zebyuaEss

£t IO @i Jaf 2nes 6 A aesy Hiw Bos sonshe's)
%] 7 aviloapdo gy el

il Zygenan 1 ~,-“|'sq.?\f:..m"1 asont 11 ceonelem nesd wved sl 1,_,»,*31'3{!'! ﬁ

R aliintg-dgic ol ol dilw wgmE! o ‘:T.-*;;:--e asad sverd 2K lmgmm
SR T -l|»'ll‘_11."j'i:,“_] _/_11_ fﬂ E!Eﬁj‘-u o H_H __I.n

‘{d B AT SEaNrk At tedy waiv sl o ety aaitimennT _J'IJ 8] .-'JIT-J‘sMﬁ h
aill §0 suimuniine: i1 iAol ewcitet wlinmisifoe cew i b HEAENS L
ani Torzedamarg loubivibel sncls brgorg 2wl pe hwad enimaD lhnﬁ.q.d. !
hast dmied won gew Doe) ailf ey MSunas omige Twu“amu 2 Jh,jhmmu:} :
i mgiva ngsd bed 4 e e mert- et fge duidw w,»jfuq—“_;qb m& ‘+ 9
o W ,b al Asen sd fdgum a1 redr besesggue sew i bne ool T  bebnsiii =
gatran. itk seathu enaiaibsiu] wul neimnod vadio Yo ﬂn@;mqm &ﬂl '
rrigab) | Soitd beainggiv vd hodty c.J'I"'EJ'Ifll’nE‘l ortern  SEBE mg@zﬂ
mdl:u ¢! ﬁi b Indls of fael) wit to. sen adi T 1ed h@ ?‘iﬂmf:! »:}E],B W

SESSEEF SR T S 1 PR LS

S Sl Seag) wmaﬂnhﬂ



T

7.10

7.11

crime were to be officially sanctioned this would amount to a tacit
admission that the Court was now to remain a more or less permanent
feature of our system of criminal justice.

Recommendation

A majority of the Committee is of the view that the threat posed by
para-militaries alone is sufficient to justify the retention of the Court. A
majority of the Committee is also of the view that the threat posed by
organised crime alone is also sufficient to justify the maintenance of the
Special Criminal Court. On either or both grounds, therefore, a majority
of the Committee is of opinion that the Court ought to be retained. This
recommendation is, however, subject to two important qualifications.

First, the necessity for the Court must be kept under regular review.
Secondly, the Oireachtas should enact as speedily as possible amending
legislation which would, first, remove objectionable features of the 1939
Act so far as it concerns the Special Criminal Court (e.g., the provisions
permitting members of the Defence Forces to sit as judges of that Court)
and, secondly, take steps to ensure- that judges of the Court enjoy
traditional guarantees in respect of tenure, salary and independence. The
nature of these safeguards is discussed below.

The opportunity should also be taken at an appropriate time - in line with
the recommendations of the Constitution Review Group - to seek to have
Article 38.6 of the Constitution amended to provide that judges of the
Special Criminal Court are brought expressly within the protections
contained in Articles 34 and 35 of the Constitution, which protections

apply to all other judges.

Supervision of the necessity for the Special Criminal Court
Section 35(1) of the 1939 Act - which follows the language of Article

38.3.1 of the Constitution - provides that:

“If and whenever and so often as the Government is satisfied that
the ordinary courts are inadequate to secure the effective
administration of justice and the preservation of public peace and
order and that it is therefore necessary that this Part of this Act
should come into force, the Government may make and publish a
proclamation declaring that the Government is satisfied as
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aforesaid and ordering that this Part of this Act shal] come into
forgey

8.2 Section 35(5) of the 1939 Act provides that Dail Eireann may by
resolution annul such a proclamation. The Government established the
Special Criminal Court by resolution in May 1972 and no motion to
annul such a resolution has ever been considered by Dail Eireann.

8.3  While the Committee is aware that annual reviews of the necessity for
the Special Criminal Court have been conducted by the Government
since 1997, it is of opinion that, in addition, there ought to be
parliamentary reviews at regular intervals and that the present
open-ended arrangements regarding the continuing in operation of the
Special Criminal Court are inherently unsatisfactory. It is, accordingly,
of the view that if the operation of the Special Criminal Court is to be
retained, this should be contingent on a positive resolution passed by
both Houses of the Oireachtas continuing the Court in operation for a
further specified period of years.

Recommendation
8.4 The Committee is of opinion that section 35 should be amended to

ensure that any such resolution establishing the Special Criminal Court
should automatically lapse unless it is positively affirmed by resolutions
passed by both Houses of the Oireachtas at three-yearly intervals.* Any
such resolution should expressly set out the basis on which the Court is
to be established or (as the case may be) continued in force. Any such
legislation should also provide for a three-yearly report by the
Government to the Oireachtas on the working of the Special Criminal
Court and the necessity (if such be the case) for its continued existence.

2. Composition and independence of the Court

9.1 Article 35 of the Constitution contains standard guarantees designed to
protect the tenure of the judiciary and to ensure their independence.
These include an express guarantee of judicial independence in the
exercise of judicial functions “subject only to this Constitution and the

3 1In the view of the Committee it would suffice if the review took place within
three calendar years (e.g., January 2002 to December 2005), thus leaving the
Government and the Oireachtas a certain flexibility regarding the date on which any

such review or vote might take place.
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9.2

9.3

9.4

law”3%; a guarantee of non-removal from office except for “stated
misbehaviour or incapacity” and then only on resolutions passed by Dail
Eireann and by Seanad Eireann’® and a guarantee that the remuneration
of a judge “shall not be reduced during his continuation in office.”3”

However, Article 38.6 expressly provides that these guarantees do not
apply to any court established under Article 38.3, i.e., the Special
Criminal Court. Section 39(3) of the Offences against the State Act 1939
accordingly provides that:

“No person shall be appointed to be a member of a Special
Criminal Court unless he is a judge of the High Court or the
Circuit Court or a justice of the District Court, or a barrister of not
less than seven years standing or a solicitor of not less than seven
years standing, or an officer of the Defence Forces not below the
rank of commandant.”

Section 39(4) allows the Minister for Finance to fix the remuneration and
allowances to be paid to members of the Special Criminal Court and
section 39(5) enables the Government to remove members of the Court.
In practice, the Government chooses a number of judges (who are
generally experienced trial judges in criminal cases) from the High
Court, Circuit Court and District Court to be judges of the Special
Criminal Court. However, this method of appointment is open to

criticism.

The constitutionality of section 39 was challenged in Eccles v. Ireland*
where the applicants had been convicted of capital murder by the Special
Criminal Court. The contention was that section 39 was unconstitutional
in that it allowed the Government to remove the judges of that Court at
will and thus to deprive the Court of the benefit of the guarantees of
judicial independence. While the Supreme Court acknowledged that
Article 38.6 did not apply to the Special Criminal Court, Finlay ClJ.,
relying on the presumption of constitutionality, said that it was incorrect
in law to say, for example, that the power of the Minister for Finance to
fix the remuneration of the members of the Court under section 39(3)
extended to the power to refuse to pay such remuneration for the reason

35 Article 35.2.
3% Article 35.4.
37 Article 35.5
38 [1985] IR 545.
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only that their decisions did not suit the executive. Finlay C.J.
continued:

“If [the executive were] to seek to exercise its power in a manner
capable of interfering with the judicial independence of the Court
in the trial of persons charged before it, it would be attempting to
frustrate the constitutional right of persons charged before that
court to trial in due course of law. Any such attempt would be
prevented and corrected by the courts established under the
Constitution. Whilst, therefore, the Special Criminal Court does
not attract the express guarantees of judicial independence
contained in Article 35, it does have, derived from the
Constitution, a guarantee of independence in the carrying out of its
functions.”3?

9.5 Following this decision the applicants unsuccessfully complained to the
European Commission of Human Rights that the appointments system
did not comply with the requirements of Article 6(1) of the European
Convention of Human Rights which, inter alia, guarantees a hearing
before “an independent and impartial tribunal”: see Eccles, McPhillips &
McShane v. Ireland.”° That decision was based, in part, on existing
practice - no serving judge of the Court has ever been removed from that
Court against his will - but it is questionable whether that decision of the
Commission would now be followed by the new European Court of
Human Rights. In this regard, it may be noted that the Scottish High
Court of Justiciary has held that a judge who had no security of tenure
and whose appointment was subject to annual renewal was not
independent within the meaning of Article 6(1) ECHR: see Starrs v.
Ruxton, Procurator Fiscal, Linlithgow.*! Likewise in Lauko v. Slovakia*
the Court found a violation of Article 6 where the adjudication of certain
minor offences had been committed to local and district officials. The

European Court observed that:

“In order to determine whether a body can be considered
‘independent’ of the executive it is necessary to have regard to the
manner of its appointment of its members and the duration of their
terms of office, the existence of guarantees against outside

3 Ibid., 549.

%0 (1988) 59 DR 212.

41 (1999) SCCR 1052.

2 [1998] Reports, 1V-2492.
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pressures and the question whether the body presents an
appearance of independence.”

9.6  The appointment of those officials was in the hands of the executive and
their status was that of salaried officials. As such, there were insufficient
“guarantees against outside pressure” so that these bodies could not be
judged independent for the purposes of Article 6(1) ECHR.

9.7 In this regard it should be noted that the Constitution Review Group was
of the view that special courts should be brought within the ambit of
Articles 34 and 35:

“The provision in Article 38.6 which exempts special courts (as .
distinct from military courts) from the provisions of Articles 34
and 35 of the Constitution does not appear to be warranted. The
proposal is that the phrase ‘section 3 or’ should be deleted from
that sub-section. This would have the result that special courts
would function under the same constitutional regime as the

ordinary courts with the exception, of course, of a jury.”*

98 This was also the view of the All-Party Oireachtas Committee on the
Constitution in their 4 Report The Courts and the Judiciary.* This
Committee respectfully agrees with these views and endorses the
appropriateness of the suggested constitutional change. Of course, if this
change were to be adopted, it would have the effect of rendering section

39 unconstitutional.

9.9 A majority of the Committee is also of the view that District Court
Judges should continue to be eligible to sit as members of the Special
Criminal Court. Such judges have considerable experience sitting in
criminal cases without a jury where they are required to form conclusions
as to facts in general and with regard to the credibility of individual

witnesses in particular.

9.10 A minority of the Committee disagree with this conclusion. Without in
any way wishing to reflect on the quality of District Court Judges, they
observe that the judicial experience of District Court Judges is confined
to summary trial. Such judges have no judicial experience of jury trial
and trial on indictment. Given that the Special Criminal Court is

HBnu2632 ar::198,
WiPny 7831 at pp. 34-35.
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required by s.41(4) of the 1939 Act to follow “as far as practicable” the
practice and procedure applicable to the trial of 3 person on indictment in
the Central Criminal Court, a minority of Committee is of opinion that it
would be appropriate that members of the Court should have prior
judicial experience of trial on indictment. They also draw attention to
the fact that the Special Criminal Court has 1 sentencing jurisdiction
which far exceeds the constitutional limitations imposed on the District
Court. They also expressed concerns that, given the hierarchical
structure prevailing among the judiciary, there is a risk that such a
disparity in judicial status might tend to inhibijt District Judges from
disagreeing with their more senior judicial colleagues.

Recommendations

9.11 The Committee is of the view that section 39 requires to be overhauled
in order to bring it into line with modern practice and our international
obligations. Specifically, the Committee is of the view that the present
section 39 should be replaced since it contains provisions - e.g., section
39(4) (which allows the Government to remove members of the Special
Criminal Court at will) - which are manifestly inappropriate. I,
accordingly, recommends that a re-cast section 39 should provide that:

* Only serving judges of the High Court, Circuit Court and District
Court should be liable to serve as judges of the Special Criminal
Court. This, in any event, is in line with practice since 1986.%

* The Government should no longer appoint particular High Court,
Circuit Court or District Court judges to be judges of the Special
Criminal Court. Instead, all serving members of the High Court,
Circuit Court and District Court should be liable to serve as members
of the Special Criminal Court.“6 The President of the High Court
would act ex officio as President of that Court and, having consulted
with the President of the Circuit Court and the President of the
District Court, he or she would be exclusively responsible for the
designation of which judges should sit on any particular case. Such
arrangements would not only be more flexible than those which

“ Military officers have not served during the present phase of the Court's existence
from 1972 to date, but retired judges did serve during the period from 1972 to 1986.
*  Special transitional arrangements would have to be made in .rc‘iSPéC.t Qf lex(lzs“ng
judges. No such judge could be compelled to sit on the Specia rimina ourt
unless he or she consented to so sitting.
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9.12

10.
10.1

10.2

currently prevail, but would also further underscore the independence
of the Court.

In addition, the Committee endorses the recommendation of the
Constitution Review Group that Article 38.6 of the Constitution should
be amended so as to provide that the traditional guarantees of
independence and tenure contained in Articles 34 and 35 should apply to
judges of the Special Criminal Court.

Scheduled/non-scheduled offences distinction

The Committee is of - the view that the scheduled/non-scheduled
distinction should no longer be retained, at least as far as the triggering
of the jurisdiction of the Special Criminal Court is concerned. The
Committee considers that this distinction does not provide a sufficiently
clear and transparent basis for depriving an accused of the right to jury
trial to which he or she is otherwise prima facie constitutionally entitled.
We are of the view that it would be preferable that any such decision
would be based on the merits of the individual case instead of some
pre-conceived statutory assumption that persons charged with certain
types of offences should be sent to the Special Criminal Court unless the
Director of Public Prosecutions otherwise orders.

Indeed, the Committee notes that it might well be argued that the present
scheduling procedure does not accord with the requirements of Article
38.3 of the Constitution. This latter provision allows for the trial of
offences in the Special Criminal Court “in cases where it may be
determined in accordance with law that the ordinary courts are
inadequate to secure the effective administration of justice and the
preservation of public peace and order.” It could thus be contended that
the constitutional jurisdiction to try an accused in the non-jury courts
rests on an assessment in that individual case that the ordinary courts are
inadequate and that these constitutional requirements are not satisfied by
the scheduling of certain offences by the Oireachtas itself (as in the case
of the 1998 Act) or in a manner permitted by the Oireachtas (as in the
case of orders made under s.36 of the 1939 Act), since the very act of
scheduling permits the trial of those very offences (unless the Director of
Public Prosecution otherwise directs) without any consideration of the
individual merits of the case at hand and whether the ordinary courts are

inadequate to try that particular case.
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10.3 Although some members of the Committee expressed concern that such a
move would potentially widen the ambit of the Court, the fact remains
that, as things stand, the Director can ensure that the accused stands tria
in the Special Criminal Court in respect of any offence, irrespective of
whether it is presently scheduled or not. Moreover, the guiding principle
in all such cases must remain the basic constitutional mandate of jury
trial save where it is determined in accordance with law that the ordinary
courts are inadequate to secure the effective administration of justice and
the preservation of public peace and order in any given case. In addition,
if the Committee’s recommendations were to be accepted, there would be
in existence a new review mechanism which would provide a further
safeguard in respect of the Director’s decision to charge.

11. Review of the decision of the Director Of Public Prosecutions to refer
cases to the Court

11.1 Many of the submissions to the Committee were critical of the fact that a
decision of the Director of Public Prosecutions to direct a trial in the
Special Criminal Court was effectively unreviewable*” Thus, the
submission of the Law Society argued that:

“...it is clearly discriminatory that two persons charged with the
same type of offence, e.g., receiving stolen property or drug
dealing, should be tried by different courts, one with a jury and the
other without. Even if such discrimination could be justified on
any grounds absent a state of emergency, in order to comply with
international standards the reasons for depriving the individual of
the right to jury trial should be given in each particular case and
that decision should be subject to review by some independent
authority to which the accused person would be entitled to make

representations.”®

11.2 The Committee further notes that the present practice regarding
prosecution choice of venue was the subject of unfavourable comment by
the United Nations Human Rights Committee who expressed concern

that:

7 E.g., the submission of the Irish Council for Civil Liberties of October 15, 1999;
submission of Amnesty International of October 30, 1999 (requirement to show mala
fides or improper motives amounts to “almost insurmountable burden for” the defence
in view of reports that the DPP has not routinely provided such reasons. )
8 Submission of the Law Society of Ireland, November 19, 1999 at p. 10.
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“The law establishing the Special Criminal Court does not specify
clearly the cases which are to be assigned to that Court but leaves
it to the broadly defined discretion of the Director of Public
Prosecutions.”#

11.3 As we have already seen, a similar conclusion was reached by the UN
Human Rights Committee in Kavanagh v. Ireland. 1t is important to add,
of course, that in neither instance had the Committee a difficulty with the
concept of non-jury courts as such, but only with the present mechanism
for referring cases to it.

11.4 In addition, it has also been argued that the present arrangements are
unsatisfactory inasmuch as (i) a citizen might, in effect, thereby be
unfairly deprived of his constitutional right to jury trial and (i) it
violated the principle of “equality of arms”, i.e., it conferred a right to
choice of venue on the prosecution which was denied to the defence.

11.5 The Committee has taken note of these criticisms. Accordingly, it
recommends that any decision of the Director of Public Prosecutions to
send an accused for trial to that Court should be subject to a positive
review mechanism. The Committee gave consideration to four types of
possible review mechanisms.

11.6 In considering these four alternatives the Committee believes that an
independent counsel option might be employed, with advantage, in
conjunction with any of them. Traditionally, in cases involving the
disclosure of sensitive information from one party to another, the courts
have been reluctant to impose conditions on the use of such information
such as to prevent counsel revealing this information to their clients.® In
the context of a review of a decision of the prosecution to prosecute
before the Special Criminal Court, it would be invidious 1if counsel for

* At para. 13 of the Committee’s Final Conclusions on the 2 Periodic Report of
Ireland (July 2000). ‘

0 See, e.g., Burke v. Central Independent Television Plc [1994] 2 IR 61,80 (“an
unprecedented and wholly undesirable breach in duty which counsel wguld owe [,O
their client”; R v. Davis [1993] 1 WLR 613 (“..it would wholly undermine counsgl S
relationship with his client if he were privy to issue in client but cguld reveal pelther
the discussion nor even the issues to his client”); Director of Public Prosecu[forzs V.
Special Criminal Court [1999] 1 IR 60, 88 (“possibility tbat the 'la\x'yers for the
[accused] might see the documents is not a feasibly compromise solution”).
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11.7

11.8

the accused became aware of information regarding their client which
they were not at liberty to disclose to him.

If the independent counsel procedure were employed, the case against the
choice of the Special Criminal Court as venue for the trial would be
made by court-appointed independent counsel. Such counsel would
represent the interests of the accused, although they would not act for
him. Such counsel would be appraised of the material on which the
prosecution sought to rely to justify the decision to prosecute before the
Special Criminal Court.  Having argued the case as legitimus
contradictors of the prosecution’s position in an in camera before the
High Court, they would have no further connection with the case. Such a
procedure would go some distance towards meeting the legitimate
concerns of the prosecution identified above, but would also provide an
effective mechanism for the protection of the interests of the accused,
without compromising the integrity or independence of the accused’s
own counsel.

Option 1: Review by the High Court following inter partes hearing
Under this proposal, any decision of the Director of Public Prosecutions
to send an accused forward for trial in the Special Criminal Court would
have to be approved by the High Court following an inter partes hearing
with prosecution and defence. The Court would have to be satisfied that
there were valid grounds for such a decision in that there was a real or
significant risk that the ordinary courts would be inadequate to deal with
the case by reason of the threat of intimidation of actual or potential

jurors.

In order to ensure that this review mechanism did not unduly delay the
ultimate hearing of the trial, the Oireachtas might give consideration to
legislative measures such as requiring the High Court to give priority to
any such application and restricting the right of appeal from any decision
of the High Court on this matter to the Supreme Court.

The disadvantages with such a proposal would be that the prosecution
might find itself coerced to reveal sensitive security information to the
accused, his counsel and to the wider public and, moreover, many of the
prosecution’s concerns might not be susceptible of exact legal proof.
These difficulties might be overcome in part if. the ngh Cour.t were
given the jurisdiction to order that all or part of the hearing might be
heard in camera if it considered that the interests of justice so required.
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Nevertheless, in the absence of an independent counsel procedure, the in
camera hearing would not avoid this information coming to the attention
of the accused or his own counsel.

11.9 Option 2: Application to the High Court ex parte, but in camera
Another possible manner of circumventing these possible difficulties
would be to provide that the Director would be required to apply ex parte
(i.e. without notice to the accused) to the High Court, sitting otherwise
than in public, for an order approving the trial venue. Absent the use of
the independent counsel procedure, it seems to us unsatisfactory, not
least because the constitutional requirement of fair procedures would
seem to render any such proposal to be unconstitutional: if the Oireachtas
were to confer such powers on the High Court, fair procedures requires
that both sides be present before any final order is made.

11.10 Option 3: Administrative review by a retired judge

The third proposal i1s that the decision of the Director of Public
Prosecutions to send an accused for trial in the Special Criminal Court
should be reviewed by a retired judge (or some other senior
non-practising legal figure with the requisite experience) within a very
short period thereafter. This review process might be in the nature of an
administrative review in much the same way as the review mechanism
under the Interception of Postal Packets and Telecommunications
Messages (Regulation) Act 1993.5" The retired judge would have access
to the entire file and would have the right to pose questions to the
Director and his staff regarding that decision. Unless the retired judge
was satisfied that the Director’s decision “to try [the accused] before the
Special Criminal Court was based upon reasonable and objective
grounds” (adopting the language of the UN Human Rights Committee in
Kavanagh v. Ireland), then the Director would be obliged to apply to
have the case re-transferred to the ordinary courts.

The disadvantage with such a proposal is that, while undoubtedly an
improvement on present practice, some might argue that it is not
sufficiently objective and transparent to meet the objections already
discussed. It might also be contended that this suggestion amounts to the

de facto administration of justice in private.

51 Save that in the case of the 1993 Act, the review is conducted by a serving High

Court judge.
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11.11 Option 4: Review by a Judge of the Supreme Court

The fourth proposal would require the Director of Public Prosecutions
within 28 days (or such further limited time which might be permitted) of
the charging of an accused before the Special Criminal Court to submit
to a serving member of the Supreme Court nominated by the Chief
Justice both the decision to refer the case to the Special Criminal Court
and the reasons which gave rise to that decision.

If the nominated Supreme Court judge were so satisfied, he or she could
then issue a certificate indicating that the decision had been reviewed and
that the Director’s decision to try the accused before the Special Criminal
Court was based “upon reasonable and objective grounds” (again
adopting the language of the UN Human Rights Committee). The
certificate would then be produced in the Special Criminal Court before
the date fixed for the trial. In the absence of such a certificate or in
circumstances where the certificate was refused, the Special Criminal
Court would have power to remand the accused to the ordinary courts if
it saw fit. Provision might also be made for the Director to seek a
certificate from a nominated Supreme Court judge in advance of the
charging of an accused in the Special Criminal Court.

The disadvantages associated with this proposal are that the accused
would still not have access to the information grounding the decision to
refer the case to the Special Criminal Court. In addition, some might
argue that this proposal entailed a serving member of the Supreme Court
in what amounted to the administration of justice in private without
notice to the accused to open to objection. Here again, some of these
potential difficulties might be mitigated through the use of an

independent counsel procedure.

Recommendation
11.12 The Committee recognises that the current arrangements have been

subject to criticism. In view of this, a majority of the Committee suggest
that while the present arrangements have worked reasonably well in
practice, perhaps the fourth option - review by a serving Supreme Court
judge, perhaps In conjunction with the independent counsel procedure -
should be considered. If experience were to show that this option was
unsatisfactory in practice, then, perhaps, at a later stage, other options

might be considered.
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11.13 The Committee is of the view that all of the above options would meet
the objections identified by the UN Human Rights Committee in
Kavanagh v. Ireland. The objection of the UN Committee was not, of
course, to the concept of non-jury trial as such. It rather considered that
the absence of “reasonable and objective criteria” against which the
transfer of the accused to the Special Criminal Court could be measured
gave rise to a violation of the principle of equality before the law. A
majority of the Committee believes that its proposals would meet these
objections inasmuch as they would provide a mechanism whereby the
existence of such grounds could be objectively assessed as far as any
given case was concerned.

12. Right of appeal from decisions of the Special Criminal Court

12.1 By virtue of section 44 of the 1939 Act, convictions and sentences of a
Special Criminal Court are subject to an appeal to the Court of Criminal
Appeal>* in the same way as convictions or sentences of the Central
Criminal Court. In theory, just as with appellants from the Central
Criminal Court, leave to appeal is required before such an appeal can be
taken - such leave to be granted by either the court of trial or the Court of
Criminal Appeal itself. In practice, however, all convicted persons enjoy
a full right of appeal to the Court of Criminal Appeal,3 since even where
(as is normal practice) leave to appeal is refused by the Special Criminal
Court, the Court of Criminal Appeal invariably treats the application for
leave as the hearing of the substantive appeal on the merits. In truth, the
leave to appeal/appeal distinction is nowadays largely meaningless and is
a hangover from a much earlier era when criminal appeals were still a

novelty.>*

32 Should Part II of the Courts and Court Officers Act 1995 come into operation, this
appellate function would be transferred from the Court of Criminal Appeal to the
Supreme Court.

53 With the possibility of a further right of appeal by the appellant from decisions of
the Court of Criminal Appeal to the Supreme Court if either the former Court or the
Attorney General or the Director of Public Prosecutions grants leave to appeal: see
Courts of Justice Act 1924, s.29. Such leave to appeal can only be granted where
the point of law raised is of public importance and that it is desirable in the public
interest that such leave be granted: see The People v. Littlejohn [1976-77] ILRM
147, : .

54 There was no general right of appeal in respect of indictable crime priorto the
establishment of the Court of Criminal Appeal by the Courts of Justice Act 1924
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1.2

12.3

12.4

o2

At all events, this Committee considers it appropriate that persons
convicted of serious crime should enjoy an untrammeled right of appeal
against conviction and sentence.® It consequently recommends the
amendment of section 44 to ensure that persons convicted by the Special
Criminal Court should have a full and unqualified right of appeal against
conviction and sentence to the Court of Criminal Appeal without the
necessity for prior leave to appeal.

A minority of the Committee, while recognising the arguments made for
an unqualified right of appeal from decisions of the Special Criminal
Court, believes that this issue is not unique to the Special Criminal
Court. Instead, this minority considers that the issue of a right of appeal
from conviction on indictment is one which is of general application and
which does not solely or even peculiarly concern the Special Criminal
Court and, as such, does not fall to be considered by this Committee.

Recommendation

Section 44 of the 1939 Act should be amended to ensure that persons
convicted by the Special Criminal Court should have a full right of
appeal against conviction and sentence to the Court of Criminal Appeal
without the necessity for prior leave to appeal.

Requirement for unanimity

Section 40 provides that the
“determination of every question before a Special Criminal Court
shall be according to the opinion of the members of such Special
Criminal Court present at and taking part in such

determination....”

While a unanimity rule might not be practicable in respect of every
determination of the Court, the Committee is nonetheless of the view that
no person should be convicted unless there was unanimity on this
particular issue on the part of the three judge Court. Such a requirement
is not an unreasonable one and it provides a further safeguard for the

5 It may be noted that Article 2(1) of Protocol No. 7 ECHR (which Ireland has

signed but not ratified) provides that:

“Evervone convicted of a criminal offence by a tribunal shall have the right to
have his conviction or sentence reviewed by a higher tribunal. The exercise of

this right, including the grounds on which it may be exercised, shall be

governed by law.”
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accused. In a case where a majority were of the view that the accused
should be acquitted, then, of course, the verdict must be one of acquittal.

13.3 A minority of this Committee does not agree that the case for such a
change has been made out by the majority of the Committee. In the
opinion of this minority, any consideration of such a change should be
based on careful analysis of the case for unanimity, identifying, in
particular, any difficulties which might be attributable to majority
verdicts in the Special Criminal Court

Recommendation

13.4 A majority of the Committee recommends that no person should be
convicted by the Special Criminal Court unless there is unanimity on this
issue on the part of the three judges trying the case. If all members of the
Court cannot agree on this question, then the Court would have
jurisdiction to order one further re-trial before a differently composed
panel of that Court. If, following a re-trial, there was still a lack of
unanimity, then the accused must be acquitted.

14.  Statutory requirement for written reasons

14.1 In practice, the Special Criminal Court will nowadays give a written
judgment on all major issues coming before it. The Committee believes
that it is important that a written judgment accompanies any decision to
convict an accused. Not only is the giving of reasons nowadays regarded
as an indispensable and constitutionally-required feature of the proper
administration of justice and the determination of legal rights,’ but the
giving of such reasons in writing provides a basis by which the reasoning
of the Court in arriving at its decision to convict the accused can be
subject to the appropriate level of scrutiny by the Court of Criminal
Appeal or the Supreme Court (as the case may be).

Recommendation
Where the Special Criminal Court proposes to convict an accused of an

offence, then it ought to be required to give its decision and the reasons
therefor in writing.

14.

oo

% See, e.g., The State (Daly) v. Minister for Agriculture [1987] IR 165; The State
(Creedon) v. Criminal Injuries Compensation Tribunal [1988] IR 51; Breen wv.
Minister for Defence [1994] 2 IR 34; Ni Eili v. Environmental Protection Agency,

Supreme Court, July 31, 1999; Orange Communications Ltd. v. Director of

Telecommunication Regulation, Supreme Court, May 18, 2000.



| aﬁ bworle noewg on s *h‘wﬂmmcw W@-ﬂ W h' 1
aifhy no diminen & srar geslnu hum'J [PE M
S 30 Ewohmot [E 3L cozen o gait F’J‘%ﬁﬂlﬂﬁlﬂﬂ' sty T e SRR
HM.H blne 110D sy atl moREup. wdl N0 CETRE i e 1'1':_
-h%uqmo vhnsmitih o a10lag dirn-or wenuf § ” ) -
e Apgl 8 it afler st Awivion £ e 0['@.—; |

: Ligniufon ot 18 .;fw:w- w-m .qmm

S
ams@@ﬂﬁtﬂn SR TS| mamnrximpm ﬁﬂm Jul

sty & -J‘Jig erebswon b l‘\muj b !u‘:‘iﬁqa ﬂm ,':l':?t-!:!&‘llq o ‘[H
a@*mlaﬁw Sagitenpnol st 4 Sted andmia wggdl m@m lis mo mmﬂg&;&

i ﬁﬂlrl a9b TG aRUy L{l%@).ﬁ: Jﬁ‘-fn'ﬂ!bd{ I'JJTINJ IR EACH] !'ﬁ!’;ﬁmqﬁﬂ a2l !ﬂ# . . : I_
bﬁhibﬂ"-"l wul&swun ALY Yo Rrivin wdl Bl inG o0l bedirog m.u?a#vma D

‘wqmr k- Tosan gi Q¥ L opery: lisnoinpiients Hne - sldsensgeilin os 28
st Jud # ardgir | "_«31 o nobgeirnsisl shobae s to noiruainimbe < -
gItnOzEsY Siil ey wd miand & esbd vorg Saiteny ot poteesy dove Jo gaivig "]

. AdvaEs BeEphue s 1vivaod o) noizosh ol ghicme ni ol i -
it Yo muad sd) vd wivmse To levsl sbhiggage Wi gt ECTITS H
L wem stso sl 15 BRGD SnEngud ﬂﬁigﬁ M .

-m M bamﬁrm 5 YR 0) 280001y nuoI) lmmlu lmmﬁ mm
znurm sl me. notaivsh el 9vig 2 m:wpm sd o3 mﬂﬁm o i s

SURES

_ w.}m?. =m m fu [RakT wxmm mwm X .
PR {280} FonedHE I NGBIRRD  watiagl.

i r-tuhnﬁhnﬁ lwwmfhm!'ﬂﬂ RS Mﬂ aﬂ
oo meedl a Imd Gk




Dissent

The Hon. Mr. Justice Anthony J. Hederman,
Professor William Binchy, Professor Dermot Walsh

Trial by jury is a cornerstone of the criminal law system. It ensures that the
innocence or guilt of a person charged with an offence is determined by twelve
randomly chosen members of the community, each of whom brings to the
process the benefit of his or her life-experience and individual perspective.
Lord Devlin used somewhat colourful language when he observed that trial by
jury 1s “the lamp which shows that freedom lives”. His insight is, however,
important in emphasising the liberal democratic basis of jury trial.

We are of the view that the case in favour of the continued existence of the
Special Criminal Court has not been made out. We are not here principally
concerned with specific unacceptable aspects of the legislation relating to the
court (such as the facility for retired judges to sit on the court or the power of
the Director of Public Prosecutions to decide who is to be charged before the
court). In our view, there is a more fundamental difficulty. We consider that
the arguments addressed in support of the very existence of the court do not
stand up to scrutiny in the light of constitutional values and human rights

norms.

Before we address those arguments, some rather obvious facts may be
acknowledged. Resort to the Special Criminal Court is highly convenient from
the standpoint of the prosecution. The risk of possible jury intimidation is
reduced: the members of the Court can be relied on not to be swayed by
political views from convicting where the offence was politically inspired; the
prospects of conviction may be considered more likely, not because the
members of the Court are unfair but because studies have consistently shown
that non-jury courts have a higher conviction rate than courts with trial by jury.

The matter is not simply one of convenience, however, whether from the
standpoint of the prosecution or that of the administration of justice in general.
If convenience were the predominant test, trial by jury for any offence would
be abolished. Jury trial is valuable, in spite of its inconvenience, because of

deeper values relating to a liberal democracy.
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If a pressing case for the necessity of a special criminal court could be made
out, we naturally would heed it but in our view no such case has been proferred.
All that has been indicated is a belief, based on an assessment of the
undoubtedly violent and intimidatory disposition of certain criminals, that these
criminals might successfully intimidate juries if they or their associates were
tried by jury.

In measuring the weight of this concern, it is worth noting that no other
common law jurisdiction has come to the conclusion that the risk of jury
" intimidation warrants non-jury trial in a special criminal court. In Northern
Ireland, but not in England, Scotland or Wales, there is, at present, a system of
criminal trial involving judges without a jury: the “Diplock Courts”; it is our
understanding that the British Government is committed to move as quickly as
circumstances allow to jury trial for all offences. Whilst Ireland unfortunately
has experienced the growth of organised crime in recent years, it iS not
plausible to suggest that, in contrast to other common law jurisdictions such as
the United States of America, England and Australia, Irish sccial conditions are
so perilous as to warrant dispensing with jury trial. Few would suggest that had
the 1939 Act not come into being in the context of concerns for subversion,
legislation would have been enacted in recent years to dispense with jury trial
for those suspected of organised crime.

With any system of jury trial there will be the possibility of jury intimidation.
That risk will be greater in some cases than others, but there 1s no evidence,
from any jurisdiction, that the risk is of such proportions as to warrant
dispensing with trial by jury. Other common law jurisdictions have not taken

such a suggestion seriously.

There are many steps that can be taken to reduce the possibility of jury
intimidation. Juries can be anonymous; they can be protected during the trial;
they can even be located in a different place from where the trial takes place,
with communication by video link. It is true that in a small jurisdiction such as
Ireland anonymity is hard to secure, but if the jury are anonymous and at a
secure secret location, the risk of effective jury intimidation would not be very
great. At some point, the theoretical risk of the possibility of jury intimidation

becomes frankly implausible.

The existence of the Special Criminal Court can best be explained not by
factually justified and specifically focused concerns relating to the risk of jury

intimidation unique in the common law world, but by the desire to use strong
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means to put down violent politically-inspired crime. That desire is
understandable but the means are, unfortunately, inconsistent with the values of
a modern liberal democratic society and the protection of human rights. In our
judgment, the best course is for Ireland to join all other common law countries
with jury trial and dispense with the Special Criminal Court.

The minority would also wish to make the following important point.

Even if non-jury trials were considered appropriate in certain circumstances,
the Special Criminal Court is unacceptable to us, on the basis that the decision
whether an individual forfeits his or her right to jury trial is made by the
Director of Public Prosecutions on his own discretion, and with no reasons
given - a position which is in practice unreviewable in most cases.

In finding this unacceptable, we do not wish to criticise in any way the Director
of Public Prosecutions, who performs a most valuable independent role as a
prosecuting officer on behalf of the People. Our concern springs from the fact
that, in discharging that role, he represents one side of an adversarial process.
As an active participant in that adversarial process, it is not just that he should
be given powers relating to the trial of the accused which can detrimentally
affect the interests of the accused. Even if these powers were to be exercised in
good faith in all cases, they do not have the appearance of the impartial and
objective protection of the right of accused persons to a fair trial.

It is worth noting that in the Kavanagh case, on 4 April 2001, the Human rights
Committee concluded that Ireland had failed to demonstrate that the Director of
Public Prosecutions election for trial before the Special Criminal Court had
been based on reasonable and objective grounds and that accordingly there had
been a violation of the equal protection of the law guaranteed by Article 26 of
the International Covenant on Civil and Political Rights.

The majority has not proposed any acceptable reviewable mechanism or
alternative decision-making process which would cure this fundamental defect

in the proper operation of the Special Criminal Court.



ESONBIEN UYL :H.r:;-m ¥ ﬂiwqmqm !ma:&mn oW m

'Jmm.lsh al) ma-ﬂ: graath Ay el aa o) sldEigassEnL frgest enimb D [Rlesqe adf

ari i ﬁei.mm &t e ﬁuL o i st 9o -r.irﬁht:ﬂ JETE A3 # -m!hm

al“'l’]..__ﬂ'_ﬂ‘ T r‘{ll# e o gyyein w0 gl ma E["D TN ﬂlmﬂ :ufclu‘! ‘D ﬁmﬂﬂ}ﬂ
s fmam ol sldgwsiveiny saitae Ml Aoidi moiizog & - nﬂ'ln‘

TGI'J"'*HG Sefy wew (e Al vetoling of feiv jon ob K@%dciqﬂmunu Md! ambnﬁ n.[
g wla lﬂﬁhnnﬂhﬁhﬂ[ shdasilgy t2om 2 um'rﬁ ) ol ,.m-tlﬂujﬁZOﬂ }ﬂdﬂq TD
PR &) ot egiige maonos s ,:rE-_gum! o Hered ne regitio gmmmmq 2

ersti fenereby me Yo ghie spo sigdd =1 orf, alor Iagt gmgmdﬂmh i .mm
Blucd? o it das] tom 21 B essseng INGBaevba i of tesqisngg aviioe ns 24
‘{"I}-uu';n',m;b ned Hoitle Bokwsog @ ‘o e sill o0 gritels sewoq asvey sd
Al Perkoidas o 0l SHw MBI SV 3 v bsansem 9 Yo rdessini oi 198}
bfrs MiTregati S 1o u_;tum;& sty svEd 1on ob vel 4seso s mi drie} hoog
ket 1] n@; emae o barusan Yo g sil) 10 noisiong svitaside :

atilan whoma] o @‘“ egh & no 9ee0 resmen® adi o Jarl gaon divow 2 85
e !L.'-LE.MTII:] Eye ’éﬁu eoimaly of bsdist bad bealerd 1edt bshulanon %J*;mmc':) ¥
Bpil 1 E,l;m_rrm_J Igionge st swisd 8Bl 1wl nobosls znoiunsednd sildu®:
Hed stat-yigribiooas el Bng Eh'“ﬂi"’?ﬁ 5'*l‘1:;f;"rdﬁ bne sldencessy no bezed ‘na-&'d
T && atanh wd basimpwuy welotll Yo eopostonyg leppe st 0 noilsloiv s nosd
.«;J-legiﬁ“i e .-J_iu L bbbk D no imensval lunGmeﬁnl a{ﬂ' t

T J._Ih:‘ll'l.lili .:J”'l‘ sl Lwsleay EY{{F*‘C;%L#L}FJ YR bﬂ’”qfﬂq on 26d t]\n{)lﬂm
JJ.JJLJ} /i IIT.L_'“rri.'”JJI 2iell $3s P ILM:J ,(-‘( JF.LJMJ & "JE.LJUJI] af}{‘lbm—r‘ﬂjgl‘}ah S'\"! o TS !_i
e smmAD latzag2 sdh ia noiig1eqo 19901 st




L3 etk '
[, T ; Tt
] % J!il. S I ¢ B
Bl gieatvation ol

SRRy o thet £ors

e nifaney: {00 o




‘F

Op L,

S AT

T
. = T -i.'“
-
Bl
"
.
1% B~
-
1
Tt

.;4."




Extract from The Offences against the State Act 1939

PART V
SPECIAL CRIMINAL COURTS

35 Commencement and cesser of this Part of this Act.
35.— (1) This Part of this Act shall not come into or be in force save as and when and for so
long as is provided by the subsequent sub-sections of this section.

(2) If and whenever and so often as the Government is satisfied that the ordinary
courts are inadequate to secure the effective administration of justice and the
preservation of public peace and order and that it is therefore necessary that this Part
of this Act should come into force, the Government may make and publish a
proclamation declaring that the Government is satisfied as aforesaid and ordering that
this Part of this Act shall come into force.

(3) Whenever the Government makes and publishes, under the next preceding
sub-section of this section, such proclamation as is mentioned in that sub-section, this
Part of this Act shall come into force forthwith.

(4) If at any time while this Part of this Act is in force the Government is satisfied that
the ordinary courts are adequate to secure the effective administration of justice and
the preservation of public peace and order, the Government shall make and publish a
proclamation declaring that this Part of this Act shall cease to be in force, and
thereupon this Part of this Act shall forthwith cease to be in force.

(5) It shall be lawful for Dail Eireann, at any time while this Part of this Act is in
force, to pass a resolution annulling the proclamation by virtue of which this Part of
this Act is then in force, and thereupon such proclamation shall be annulled and this
Part of this Act shall cease to be in force, but without prejudice to the validity of
anything done under this Part of this Act after the making of such proclamation and

before the passing of such resolution.

(6) A proclamation made by the Government under this section shall be published by
publishing a copy thereof in the Iris Oifigiuil and may also be published in any other

manner which the Government shall think proper.

36 Schedule offences. e ¥
36— (1) Whenever while this Part of this Act is in force the Government is satisfied that

the ordinary courts are inadequate to secure the effective administration of justice and
the preserv'ation of public peace and order in relation to offences of any particular

class or kind or under any particular enactment, the Government may by order declare
that offences of that particular class or kind or under that particular enactment shall be

scheduled offences for the purposes of this Part of this Act.



ot

[umiﬁw-ilil Jm-[l bﬁﬂu' Bieel mgmmswrd oE

SR T -wmsuﬁn FIuIJ-«LH"!DIJTIhE‘. wllaﬂhﬁﬂrﬂﬁ TEV

- T plel et iEAE dea s odia ar 10 brvs 15650 bng M'ﬂﬁﬂlﬁ & -

o e A G i m-h‘m 'rnnnvmmqﬂmf”' kel oo} S mbﬁlﬁﬂ.ﬁﬂu :

mrh‘ gnmfew i bteshortidn beiie uz et thsmmuronl ik wm griwlosh noimmsloong -
:mn‘r n!-m ﬂmm mﬂ& mﬂ ahm h m"l el

i) amhs-_mq ey b i i oo sl
Fida rm_m;a dq»?, R mwm AT L it i gi“u.,‘J )

n-ﬁ, IR B gt < i) Szl ni i i ;,11.{.& AT "—Hr Fiile ‘hfﬂ"ﬁ 'ln"h".l mﬂf H
“Hrar o s e i .s\@ ST O J:k!]ﬁ‘iﬁl AL T e
Fileileing hne s dgrfy Herds Jo st i nl\. 5 wh b J:vug‘mk‘h;q'm nt-anrma:-;q Sy
Bl ndh i od £ Sehan NOWN DL I 5“13 gl gﬁn!l.ﬂb :mumm}:rtm

#2501 i 90y Sepd A vt TGRS 1A p.'m"] o mﬂ aliiy m;m.nﬂlt

B m*r 1u Yl &Hﬂff W il dhe 16 oeksid h..ﬂ“},m lntwul e Hede 11 L'EJ
16Eg aﬂ}‘l rLueiw B }Qﬁi{: vl el Sie: 5 rut&lmmm etz an.I.q ol sl
-gm e tﬁ\. nrm; [*.‘-ihr.h ROFERne gy, {5 e H‘.’J‘*ﬁ! bt vl a0 ﬂwb P Sl ki

Ec;l \gmhjin il JMLH S B NI EVE T U T RS B-E R I ER &lﬂjh:ﬂ
lum m:xm.mum dowue o gnifam el s nt' u.»ﬂ. il o me e Ak aabnl Snob e

aclza doue Yo gaisien ﬁmmkd-

il _pariwfﬁwq -t fvaosa el mhive dandrheecr ity sk nnhﬂmﬁhwqﬁ &)
wcho haoinkkdeiiog s saln wimoisie s HO il an nli’m'ﬁ R M
g W e destmirg mﬂmﬁ AaiAw e

o shi
gl heﬂmm? bl sspnmEvel) 41 st il o ekdi o nﬂmwm m

bt savem| Yo mammimmhi ﬁr;mhw FiauE vl sompahm :u DS ¢
- slesdnag yea e 2ganstlo ol paitsle mi sekan bog soeey il
snlyaly 3o o am InemmevoD st Insmmos ﬂmﬂw ok
o Itarle mammmmauuq s sebmu o hinis 10 s2uly sl
kL .ml. ﬂrﬂhﬂﬂh 2




(2) Whenever the Government has made under the foregoing sub-section of this
section any such declaration as is authorised by that sub-section, every offence of the
particular class or kind or under the particular enactment to which such declaration
relates shall, until otherwise provided by an order under the next following
sub-section of this section, be a scheduled offence for the purposes of this Part of this
Act.

(3) Whenever the Government is satisfied that the effective administration of justice
and the preservation of public peace and order in relation to offences of any particular
class or kind or under any particular enactment which are for the time being scheduled
offences for the purposes of this Part of this Act can be secured through the medium
of the ordinary courts, the Government may by order declare that offences of that
particular class or kind or under that particular enactment shall, upon the making of
such order, cease to be scheduled offences for the purposes of this Part of this Act.

37 Attempting, etc, to commit a scheduled offence.

37.— In addition to the offences which are, by virtue of an order made under the next
preceding section, for the time being scheduled offences for the purposes of this Part
of this Act, each of the following acts, that is to say, attempting or conspiring or
inciting to commit, or aiding or abetting the commission of, any such schedule
offence shall itself be a scheduled offence for the said purposes.

38 Establishment of Special Criminal Courts.

38.— (1) As soon as may be after the coming into force of this Part of this Act, there shall
be established for the purposes of this Part of this Act, a court which shall be styled
and known and is in this Act referred to as a Special Criminal Court.

(2) The Government may, whenever they consider it necessary or desirable so to do,
establish such additional number of courts for the purposes of this Part of this Act as
they think fit, and each court so established shall also be styled and known and is in

this Act referred to as a Special Criminal Court.

(3) Whenever two or more Special Criminal Courts are in existence under this Act,
the Government may, if and so often as they so think fit, reduce the number of such
Courts and for that purpose abolish such of those existing Courts as appear to the

Government to be redundant.

39 Constitution of Special Criminal Courts.
39.— (1) Every Special Criminal Court established under this Part of this Act shall consist

of such uneven number (not being less than three) of members as the Government
shall. from time to time determine, and different numbers of members may be so fixed

in respect of different Special Criminal Courts.

(2) Each member of a Special Criminal Court shall be appointed, and be removable at
will, by the Government.
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(3) No person shall be appointed to be a member of a Special Criminal Court unless
he is a judge of the High Court or the Circuit Court, or a justice of the District Court,
or a barrister of not less than seven years standing, or a solicitor of not less than seven
years standing, or an officer of the Defence Forces not below the rank of
commandant.

(4) The Minister for Finance may pay to every member of a Special Criminal Court
such (if any) remuneration and allowances as the said Minister may think proper, and
different rates of remuneration and allowances may be so paid to different members of
any such Court, or to the members of different such Courts.

(5) The Government may appoint such registrars for the purposes of any Special
Criminal Court as they think proper, and every such registrar shall hold his office on
such terms and conditions and shall receive such (if any) remuneration as the Minister
for Finance shall from time to time direct.

40 Verdicts of Special Criminal Courts.

40.— (1) The determination of every question before a Special Criminal Court shall be
according to the opinion of the majority of the members of such Special Criminal
Court present at and taking part in such determination, but no member or officer of
such Court shall disclose whether any such determination was or was not unanimous
or, where such determination was not unanimous, the opinion of any individual
member of such Court.

(2) Every decision of a Special Criminal Court shall be pronounced by such one
member of the Court as the Court shall determine, and no other member of the Court
shall pronounce or indicate his concurrence in or dissent from such decision.

41 Procedure of Special Criminal Courts.

41.— (1) Every Special Criminal Court shall have power, in its absolute discretion, to
appoint the times and places of its sittings, and shall have control of its own procedure
in all respects and, shall for that purpose make, with the concurrence of the Minister
for Justice, rules regulating its practice and procedure and may in particular provide
by such rules for the issuing of summonses, the procedure for bringing (in custody or
on bail) persons before it for trial, the admission or exclusion of the public to or from
its sittings, the enforcing of the attendance of witnesses, and the production of

documents.

(2) A Special Criminal Court sitting for the purpose of the trial of a person, the
making of any order, or the exercise of any other jurisdiction or function shall consist
of an uneven number (not less than three) of members of such Court present at and

taking part in such sitting.

(3) Subject and without prejudice to the provisions of the next preceding sub-section
of this section, a Special Criminal Court may exercise any power, jurisdiction, or
function notwithstanding one or more vacancies in the membership of such court.
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(4) Subject to the provisions of this Act, the practice and procedure applicable to the
trial of a person on indictment in the Central Criminal Court shall, so far as
practicable, apply to the trial of a person by a Special Criminal Court, and the rules of

evidence applicable upon such trial in the Central Criminal Court shall apply to every
trial by a Special Criminal Court.

42 Authentication of orders of Special Criminal Courts.
42.— (1) Every order or other act of a Special Criminal Court shall be authenticated by the

signature of a registrar of that Court.

(2) Every document which purports to be an order or other act of a Special Criminal
Court and to be authenticated by the signature of a registrar of that Court shall be
received in evidence in all Courts and be deemed to be an order or other act (as the
case may require) of such Special Criminal Court without proof of the signature by
which such order or act purports to be authenticated or that the person whose
signature such signature purports to be was a registrar of the said Special Criminal
Court.

43 Jurisdiction of Special Criminal Courts.
43.— (1) A Special Criminal Court shall have jurisdiction to try and to convict or acquit any

person lawfully brought before that Court for trial under this Act, and shall also have
the following ancillary jurisdictions, that is to say:—

(a) jurisdiction to sentence every person convicted by that Court of any
offence to suffer the punishment provided by law in, respect of such
offence;

(b) jurisdiction, in lieu of or in addition to making any other order in
respect of a person, to require such person to enter into a recognisance
before such Special Criminal Court or before a justice of the District
Court, in such amount and with or without sureties as such Special
Criminal Court shall direct, to keep the peace and be of good behaviour
for such period as that Court shall specify;

(¢) jurisdiction to order the detention of and to detain in civil or military
custody, or to admit to bail in such amount and with or without sureties
as that Court shall direct, pending trial by that Court and during and
after such trial until conviction or acquittal, any person sent, sent
forward, transferred, or otherwise brought for trial by that Court;

(d) powerto administer oaths to witnesses;

(e) jurisdiction and power to punish, in the same manner and in the like
cases as the High Court, all persons whom such Special Criminal Court
finds guilty of contempt of that Court or any member thereof, whether
such contempt is or is not committed in the presence of that Court;

(f) power, in relation to recognisances and bail bonds entered into before
such Special Criminal Court, to estreat such recognisances and bail
bonds in the like manner and in the like cases as the District Court
estreats recognisances and bail bonds entered into before it.
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(2) The provisions of this Part of this Act in relation to the carrying out of sentences
of imprisonment pronounced by Special Criminal Courts and the regulations made
under those provisions shall apply and have effect in relation to the carrying out of
orders made by Special Criminal Courts under the foregoing sub-section of this
section for the detention of persons in custody, whether civil or military.

44 Appeal to Court of Criminal Appeal.

44—

(1) A person convicted by a Special Criminal Court of any offence or sentenced by a
Special Criminal Court to suffer any punishment may appeal to the Court of Criminal
Appeal from such conviction or sentence if, but only if, either he obtains from that
Special Criminal Court a certificate that the case is a fit case for appeal or, where such
Special Criminal Court refuses to grant such certificate, the Court of Criminal Appeal
on appeal from such refusal grants to such person leave to appeal under this section.

(2) Sections 28 to 30 and sections 32 to 35 of the Courts of Justice Act, 1924 (No. 10
of 1924), and sections 5, 6, and 7 of the Courts of Justice Act, 1928 (No. 15 of 1928),
shall apply and have effect in relation to appeals under this section in like manner as
they apply and have effect in relation to appeals under section 31 of the Courts of
Justice Act, 1924.

45 Proceedings in the District Court in relation to scheduled offences.

45—

(1) Whenever a person is brought before a justice of the District Court charged with a
scheduled offence which such justice has jurisdiction to dispose of summarily, such
justice shall, if the Attorney-General so requests; send such person (in custody or on
bail) for trial by a Special Criminal Court on such charge.

(2) Whenever a person is brought before a justice of the District Court charged with a
scheduled offence which is an indictable offence and such justice receives
informations in relation to such charge and sends such person forward for trial on such
charge, such justice shall (unless the Attorney-General otherwise directs) send such
person forward in custody or, with the consent of the Attorney-General, at liberty on
bail for trial by a Special Criminal Court on such charge.

(3) Where under this section a person is sent or sent forward in custody for trial by a
Special Criminal Court, it shall be lawful for the High Court, on the application of
such person, to allow him to be at liberty on such bail (with or without sureties) as the
High Court shall fix for his due attendance before the proper Special Criminal Court
for trial on the charge on which he was so sent forward.

46 Proceedings in the District Court in relation to non-scheduled offences.

46—

(1) Whenever a person is brought before a justice of the District Court charged with
an offence which is not a scheduled offence and which such justice has jurisdiction to
dispose of summarily, such justice shall, if the Attorney-General so requests and
certifies in writing that the ordinary courts are in his opinion inadequate to secure the
effective administration of justice and the preservation of public peace and order in
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relation to the trial of such person on such charge, send such person (in custody or on
bail) for trial by a Special Criminal Court on such charge.

(2) Whenever a person is brought before a justice of the District Court charged with
an indictable offence which is not a scheduled offence and such justice receives
informations in relation to such charge and sends such person forward for trial on such
charge, such justice shall, if an application in this behalf is made to him by or on
behalf of the Attorney-General grounded on the certificate of the Attorney-General
that the ordinary Courts are, in his opinion inadequate to secure the effective
administration of justice and the preservation of public peace and order in relation to
the trial of such person on such charge, send such person forward in custody or, with
the consent of the Attorney-General, at liberty on bail for trial by a Special Criminal
Court on such charge.

(3) Where under this section a person is sent or sent forward in custody for trial by a
Special Criminal Court, it shall be lawful for the High Court, on the application of
such person, to allow him to be at liberty on such bail (with or without sureties) as the
High Court shall fix for his due attendance before the proper Special Criminal Court
for trial on the charge on which he was so sent forward.

47 Charge before Special Criminal Court in lieu of District Court.

47— (1) Whenever it is intended to charge a person with a scheduled offence, the
Attorney-General may, if he so thinks proper, direct that such person shall, in lieu of
being, charged with such offence before a justice of the District Court, be brought
before a Special Criminal Court and there charged with such offence and, upon such
direction being so given, such person shall be brought before a Special Criminal Court
and shall be charged before that Court with such offence and shall be tried by such

Court on such charge.

(2) Whenever it is intended to charge a person with an offence which is not a
scheduled offence and the Attorney-General certifies that the ordinary Courts are, in
his opinion, inadequate to secure the effective administration of justice and the
preservation of public peace and order in relation to the trial of such person on such
charge, the foregoing sub-section of this section shall apply and have effect as if the
offence with which such person is so intended to be charged were a scheduled

offence.

(3) Whenever a person is required by this section to be brought before a Special
Criminal Court and charged before that Court with such offence, it shall be lawful for
such Special Criminal Court to issue a warrant for the arrest of such person and the
bringing of him before such Court and, upon the issue of such warrant, it shall be
lawful for such person to be arrested thereunder and brought in custody before such

Court.
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48 Transfer of trials from ordinary Courts to a Special Criminal Court.

48.— Whenever a person charged with an offence has been sent forward by a justice of the
District Court for trial by the Central Criminal Court or the Circuit Court on such
charge, then and in every such case the following provisions shall have effect, that is
to say:—

(a) if the Attorney-General certifies that the ordinary Courts are, in his
opinion, inadequate to secure the effective administration of justice and
the preservation of public peace and order in relation to the trial of
such person on such charge, the Attorney-General shall cause an
application, grounded on his said certificate, to be made on his behalf
to the High Court for the transfer of the trial of such person on such
charge to a Special Criminal Court, and on the hearing of such
application the High Court shall make the order applied for, and
thereupon such person shall be deemed to have been sent forward to a
Special Criminal Court for trial on such charge;

(b)  whenever the High Court has made, under the next preceding
paragraph of this sub-section, such order as is mentioned in that
Paragraph, the following provisions shall have effect, that is to say:—
(i) a copy of such order shall be served on such person by a

member of the Garda Siochana,

(ii) a copy of such order shall be sent to the appropriate county
registrar,

(ili)  such person shall be brought before a Special Criminal Court
for trial at such time and place as that Court shall direct,

(iv)  if such person is in custody when such order is made, he may
be detained in custody until brought before such Special
Criminal Court for trial,

(v) if such person is at liberty on bail when such order is made,
such bail shall be deemed to be for his attendance before a
Special Criminal Court for trial at such time and place as that
Court shall direct and, if he fails so to attend before the said
Court, he shall be deemed to have broken his bail and his bail
bond shall be estreated accordingly.

49 Selection of the Special Criminal Court by which a person is to be tried.

49.— Where a person is (in the case of an offence triable summarily) sent or (in the case of
an indictable offence) sent forward by a justice of the District Court to a Special
Criminal Court for trial or the trial of a person is transferred under this Act to a
Special Criminal Court or a person is to be charged before and tried by a Special
Criminal Court, such of the following, provisions as are applicable shall have effect,
that is to say:—

(a) where a person is so sent or sent forward, the justice shall not specify
the particular Special Criminal Court to which he sends or sends
forward such person for trial;

(b) where the trial of a person is so transferred, the order effecting such
transfer shall not specify the particular Special Criminal Court to

which such trial is transferred;
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(c¢) if only one Special Criminal Court is in existence under this Act at the
time of such sending or sending forward or such transfer (as the case
may be), such sending, sending forward, or transfer shall be deemed to
be to such one Special Criminal Court;

(d) if only one Special Criminal Court is in existence under this Act when
such person is to be so charged and tried, such person shall be charged
before and tried by that Special Criminal Court:

(e) if two or more Special Criminal Courts are in existence under this Act
at the time of such sending or sending forward or such transfer or such
charging (as the case may be), it shall be lawful for the Attorney
General to cause an application to be made on his behalf to such
Special Criminal Court as he shall think proper for an order that such
person be tried by or charged before and tried by that Court and
thereupon the said Court shall make the order so applied for;

(f) upon the making of the order mentioned in the next preceding paragraph
of this section, whichever of the following provisions is applicable
shall have effect, that is to say:—

(i) such person shall be deemed to have been sent or sent forward
for trial by the Special Criminal Court which made the said
order and all persons concerned shall act accordingly, or

(ii) the trial of such person shall be deemed to have been
transferred to the said Special Criminal Court and all persons
concerned shall act accordingly, or

(iif)  such person shall be charged before and tried by the said
Special Criminal Court and all persons concerned shall act
accordingly.

50 Orders and sentences of Special Criminal Courts.

50.— (1) Save as shall be otherwise provided by regulations made under this section, every
order made or sentence pronounced by a Special Criminal Court shall be carried out
by the authorities and officers by whom, and in the like manner as, a like order made
or sentence pronounced by the Central Criminal Court is required by law to be carried

out.

(2) Every order, conviction, and sentence made or pronounced by a Special Criminal
Court shall have the like consequences in law as a like order, conviction, or sentence
made or pronounced by the Central Criminal Court would have and, in particular,
every order made and every sentence pronounced by a Special Criminal Court shall
confer on the persons carrying out the same the like protections and immunities as are
conferred by law on such persons when carrying out a like order made or a like

sentence pronounced by the Central Criminal Court.

(3) The Minister for Justice may make regulations in relation to the carrying out of
sentences of penal servitude or of imprisonment pronounced by Special Criminal
Courts and the prisons and other places in which persons so sentenced shall be
imprisoned and the maintenance and management of such places, and the said
Minister may also, if he so thinks proper, make by writing under his hand such special
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provision as he shall think fit in relation to the carrying out of any such sentence in
respect of any particular individual, including transferring to military custody any
particular individual so sentenced.

(4) The Minister for Defence may make regulations in relation to the places and the
manner generally in which persons transferred to military custody under the next
preceding sub-section of this section shall be kept in such custody, and the said
Minister may also, if he so thinks proper, make by writing under his hand such special
provision as he shall think fit in respect of the custody of any particular such person.

51 Standing mute of malice and refusal to plead etc.

51.— (1) Whenever a person brought before a Special Criminal Court for trial stands mute
when called upon to plead to the charge made against him, that Court shall hear such
evidence (if any) relevant to the issue as to whether such person stands mute of malice
or by the visitation of God as may then and there be adduced before it, and

(a) if that Court is satisfied on such evidence that such person is mute by
the visitation of God, all such consequences shall ensue as would have
ensued if such person had been found to be so mute by a Judge sitting
in the Central Criminal Court, and

(b) if that Court is not so satisfied or if no such evidence is adduced, that
Court shall direct a plea of "not guilty" to be entered for that person.

(2) Whenever a person brought, before a Special Criminal Court for trial fails or
refuses in any way, other than standing mute, to plead to the charge made against him
when called upon to do so, that Court shall (without prejudice to its powers under the
next following sub-section of this section) direct a plea of "not guilty" to be entered

tor such person.

(3) Whenever a person at any stage of his trial before a Special Criminal Court by any
act or omission refuses to recognise the authority or jurisdiction of that Court, or does
any act (other than lawfully objecting in due form of law to the jurisdiction of that
Court to try him) which, in the opinion of that Court, is equivalent to a refusal to
recognise that Court, or the authority or jurisdiction thereof, such person shall be
guilty of contempt of that Court and may be punished by that Court accordingly.

52 Examination of detained persons.
52.— (1) Whenever a person is detained in custody under the provisions in that behalf

contained in Part IV of this Act, any member of the Garda Siochana may demand of
such person, at any time while he is so detained, a full account of such person's
movements and actions during any specified period and all information in his
possession in relation to the commission or intended commission by another person of
any offence under any section or sub-section of this Act or any scheduled offence.

(2) If any person, of whom any such account or information as is mentioned in the
foregoing sub-section of this section is demanded under that sub-section by a member
of the Garda Siochana, fails or refuses to give to such member such account or any
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such information or gives to such member any account or information which is false
or misleading, he shall be guilty of an offence under this section and shall be liable on
summary conviction thereof to imprisonment for a term not exceeding six months.

53 Immunities of members, etc, of Special Criminal Courts.

53.— (1) No action, prosecution, or other proceeding, civil or criminal, shall lie against any
member of a Special Criminal Court in respect of any order made, conviction or
sentence pronounced, or other thing done by that Court or in respect of anything done
by such member in the course of the performance of his duties or the exercise of his
powers as a member of that Court or otherwise in his capacity as a member of that
Court, whether such thing was or was not necessary to the performance of such duties
or the exercise of such powers.

(2) No action or other proceeding for defamation shall lie against any person in
respect of anything written or said by him in giving evidence, whether written or oral,
before a Special Criminal Court or for use in proceedings before a Special Criminal
Court.

(3) No action, prosecution, or other proceeding, civil or criminal. shall lie against any
registrar, clerk, or servant of a Special Criminal Court in respect of anything done by
him in the performance of his duties as such registrar, clerk, or servant, whether such
thing was or was not necessary to the performance of such duties.
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Clerk of Dail Eireann

I enclose copies* of the undermentioned document(s) to be laid before the-House. The information
sought below is as set out. 3

RECEIVED DAL EIREANN

1 - AUG 2001 18 SEP 2001

P/,-Head of Department or other body

£ o ON ORDER PAPER

1. Department or other body laying document Department of J usfice, Equality and
Law Reform

Interim Report of Committee to
review the Offences against the State
Acts, 1939 - 1998

2. ‘Title of document .. .. .. .. .. v i i ue o

3. If laid pursuant to statute, state Title and section
of Act ..

4. Is there a statutory period in relation to the laying
of the document? N/A

If so, give particulars .. .. & .- .- = . - o

5. Is amotion of approval necessary? .. .. .. ..

*Three copies of the document in respect of each House, or six copies where it is to be laid before one House
only.
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Clerk of Seanad Eireann

I enclose copies* of the undermentioned document(s) to be laid befdre the House. The information
sought below is as set out.

S
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i
e Head of Department or other body {!

ON-ORDER PAPER
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~SIHEADS
1. Department or other body laying document Department of Justice, Equality and
Law Reform

\ Interim Report of Committee to
PREElltlclot documentey TR SRR e review the Offences against the State
Acts, 1939 - 1998

3. If laid pursuant to statute, state Title and section
of Act ..

4. s there a statutory period in relation to the laying N/A
of the document?

If'so, give particulars. .. 8. .. .. .. .. .. .

5. Is a motion of approval necessary? .. .. .. ..

*Three copies of the document in respect of each House, or six copies where it is to be laid before one House
only.
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