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Introduction

This paper offers a guide to members of the public who wish to inform themselves about
the legislative and other provisions which would apply if divorce is introduced here. Many
of these provisions are already in place to deal with the problems associated with marriage
breakdown
in Ireland today.
The Central Statistics
married women who
covers those who are
marriages have been

Office Labour Force Survey of 1986 showed that there were 19,300
described themselves as being in some sense separated. (The term
deserted, those who are legally or otherwise separated, those whose
annulled and those who have been divorced abroad.) On this basis

the marriages of some 38,600 individuals had effectively come to an end at that time. By
1993 this figure had increased to 75,400 individuals.

Since the coming into effect of the Judicial Separation and Family Law Reform Act, 1989
there have been over 9,500 applications for judicial separation under the Act. In 1994
alone there were almost 3,000 applications for judicial separation. In that year also there
were some 4,400 applications for barring orders. While the rate of marriage breakdown
has been increasing, the number of people entering marriage has been decreasing steadily.
The number of marriages in 1986 was 18,573 and this had declined to 16,297 in 1994.
The vast majority of those who describe themselves as separated are not in a position to
remarry because, under Article 41.3.2 of the Constitution,
any law providing for the grant
This
does not mean that people do
of a dissolution of marriage is absolutely prohibited.
not go on to form second unions. While the Status of Children Act, 1987 ensures that the
children born within such unions are not discriminated against, there is little formal legislatin place in respect of the adults concerned.
ive protection

The purpose

of the proposed

referendum

decide whether or not the constitutional

is to provide the people with the opportunity

to

position should be altered so that divorce, and

subsequent remarriage, will be possible for those whose marriages break down. Divorce
would allow recognition to be given under the law to those marriages which have ended.
This paper is designed to clarify the legislative issues which are involved and thereby to
assist the making of an informed decision on the matter.
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Support

for the Family

The Government is strongly committed to protecting the Family and the institution of
marriage. A considerable number of legislative and administrative measures are now in
place to help protect the Family, to prevent marriage breakdown as far as possible and to

minimise the trauma of marital conflict.
There have been major increases in funding for marriage counselling and mediation. Our
laws in relation to the care and protection
of spouses, judicial
of children, maintenance
separation and family property, including pensions, have all been reviewed in recent years

and updated. The age of marriage is being raised from 16 to 18 under the Family Law Bill
and there will be a requirement

to give 3 months notice of intention to marry. A Commission on the Family and a Joint Oireachtas Committee on the Family have been set up
further supports. These initiatives are part of the context of a comprehensive
to recommend
approach to marital breakdown which forms the background to the Government's
divorce
proposals.
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Background

to the Government's

Proposals

Notwithstanding
increased Government supports, marriage breakdown is still with us and
is increasing. However, the Constitution
and our laws fail to give legal recognition to the
position of irretrievable
breakdown
by large numbers of spouses. We have
experienced
legal remedies equivalent to divorce in every respect except one - the right to remarry.
position on divorce is the need to protect the Family and the
Central to the Government's
institution of marriage, while at the same time providing remedies for the increasing number of cases of irretrievable breakdown. Divorce in many other countries has been available
proposal involves a substantial separafter only short waiting periods. The Government's
ation period. The spouses must have lived apart for a period of, or periods amounting to,
These periods
four years out of the previous five years before the divorce application.

could not be changed without

the guarantee of the agreement of the People in another

referendum.
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Family

Mediation

Service

The Family Mediation Service, in operation since 1986, facilitates couples, who have
already decided to separate, to resolve amicably outstanding matters without having to
resort to the courts. Couples are offered a way of negotiating separation agreements which
deal with such matters as maintenance, the division of property and custody of, and access
to, their children, with the help of a neutral third party. The service is provided free of
charge.

The service has handled approximately 250 cases annually. On average, couples require
about 6 sessions, each of two hours duration. Having made an agreement, couples would
generally be invited to bring in their children and include them in a joint session so that
the separation and future plans can be explained to them. A review session is set for 6
months after the last session to give the couple a chance to review the implementation of
their agreement.

Of the cases dealt with 61% result in an agreement

being reached, 32% do not achieve a

settlement

with the marriage.

and 7% result in a resolution

to continue

The funding of the service was substantially increased from £120,000 in 1992 to £300,000
in 1994 and that level of funding has been maintained this year. This has facilitated the
plan for the Family Mediation Service which proposes that
drawing up of a development
that a new centre be established in Limerick, and
the centre in Dublin be expanded,
and/or private individuals who are experienced
in providing
that voluntary organisations
mediation be employed on a fee per case basis in other locations. Under the development
from Dublin, will become available through a
plan a more extensive service, co-ordinated
network of private mediators and the Limerick centre.

cS

Marriage

Counselling

Any comprehensive approach to tackling the problem of marriage breakdown in Ireland
must involve not only the introduction
of an appropriate legislative framework and the
up-grading of the services provided by organisations which deal with separating couples,
such as the Legal Aid Board and the Family Mediation Service, but must also involve the
taking of meaningful steps to support and enrich existing marriages. In that context,
increased resources are being invested in voluntary marriage counselling services, which
have a long and distinguished

track record

in this country.

Whereas the Family Mediation Service helps couples who have decided to separate to do
so on an amicable basis, marriage counselling organisations aim to intervene at an earlier
stage in an attempt to help couples, where possible, to resolve differences in their marriages.
Counselling,
therefore, is intended to prevent, as far as possible, the final breakdown
of
marriages.

A new scheme of grants for the maintenance
and development
of marriage counselling
organisations
was introduced
in 1994. The scheme draws on the considerable
expertise
attained by organisations
which are active in this field.
In 1994, ¿7750,000
was set aside for voluntary
marriage counselling
organisations,
with
grants being paid to an extremely diverse group of organisations
- both those which come
under the aegis of a number of the main religious communities
as well as secular organisations. The sum in question constituted
an increase of 150% on the total amount previously
schemes.
directed towards marriage counselling organisations
under various state-sponsored
This resulted in the grant-aiding
of 54 groups in 1994, many of which had never previously
been grant-aided.

Significant sums were invested in the upgrading of premises and facilities and the provision
of advanced training for counsellors
in an effort to ensure that the quality of services
provided to members of the public was improved.
Similarly, substantial sums of money
were invested in recruiting and training new counsellors in order to ensure that the groups
could cater for all of those who wished to avail of their services.

The scheme

of grants to marriage

counselling

organisations

has three primary

objectives:

(i) To ensure that members of the public do not encounter any difficulties in getting
appointments
to see qualified marriage counsellors in their own localities;
(ii) To ensure

that the services provided

are of the highest

(iii) To ensure that the services in question
nominal sum.

are provided

possible standard,

either free-of-charge

and

or for a

Significant tangible benefits have accrued as a result of the payment of the 1994 grants.
The total number of counselling hours provided by grant-aided
organisations to members

of the public increasedby more than 40% in 1994 (from 44,166 hours in 1993 to 61,946
hours in 1994). There

was an even greater increase

in the number

of pre-marriage

courses
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offered in the same period (from 2,279 hours in 1993 to 7,030 hours in 1994 — a 308%)
increase). Further increases can be expected in 1995 and 1996, as many groups
now bringing on stream new counsellors trained in 1994.

are only

Overall, from reports received from the participating groups, it is clear that many of their
members are exhibiting a new enthusiasm for marriage counselling, while others have
initiated new projects or moved to premises which are more suitable for their work. New
groups have been established, other groups which were experiencing financial difficulties
have enjoyed a new lease of life and communities which had not previously enjoyed the
benefits of having a local marriage counselling group are now having that experience.

As a result of the significant improvements attained as a result of this investment in marriage
counselling services, the scheme has now been put on a permanent footing and a further
£750,000 for marriage counselling services was provided in 1995. The number of groups
applying for grants has increased this year and it is expected
for the first time in 1996.

10

that others will receive grants

Outline

Grounds

of Procedures
Application

which will Govern
for a Divorce

an

for divorce: Under the terms of the Fifteenth Amendment of the Constitution

Bill, 1995, a court may grant a decree of divorce in circumstances where:

(i) at the date of the institution of the proceedings, a couple have lived apart from
one another

for a period of, or periods amounting

to, at least four years during the

previous five years. (This will allow a couple to attempt a reconciliation

without

jeopardising the possibility of their obtaining a divorce should that turn out to be
the ultimate

decision);

(ii) there is no reasonable

prospect

of a reconciliation;

(iii) proper provision having regard to the circumstances exists or has been made for
the spouses and any dependent members of the family, and
(iv) any other condition

prescribed

by law has been complied

with.

Text of Bills: The full text of the Amendment is set out in Appendix 1, while the text
of the draft Family Law (Divorce) Bill, which sets out the detailed provisions which will
govern divorce, if it is introduced
here, is set out in Appendix
2. A list of family
legislative measures initiated over the past decade is set out in Appendix 3.

law

Effect of decree
of divorce:
The effect of the grant of a decree of divorce will be the
dissolution of the marriage concerned.
Each of the parties to that marriage will thereby be
in a position where, if they so wish, they can marry again. This ability to remarry is the
essential difference between a divorce and a judicial separation.

Alternatives
to divorce
(mediation,
counselling,
The draft Family Law
separation):
(Divorce) Bill contains provisions designed to ensure that couples are fully aware of the
It also encourages
alternatives to divorce proceedings and to assist attempts at reconciliation.
in
the
key
of
couples to think
terms of agreeing
elements
their separation in advance of
Where the proceedings
come before the court, an adjournment
any court proceedings.
or agreement on the terms of the divorce.
will be possible either to assist reconciliation

Legal Aid: The Scheme of Civil Legal Aid and Advice makes the services of solicitors
and, where necessary, barristers, available to persons of modest means at relatively little
legal aid will be available to persons seeking such a decree
cost. If divorce is introduced,
in the same way as it is now available to persons seeking a decree of judicial separation.

Court jurisdiction:

Jurisdiction

to grant a divorce will lie with either the Circuit Court

or the High Court. Either spouse must be domiciled in the State on the date the proceedings are instituted or, alternatively, either of the spouses must be ordinarily resident m the
the period of one year ending on that date.
State throughout
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and nullity): A spouse may initiate
separation
Cross applications
(divorce, judicial
an application for divorce in circumstances where the other wishes to apply for a judicial
separation or a decree of nullity. Similarly, proceedings for a judicial separation or a decree
of nullity may be pending and the spouse who has not initiated those proceedings may
wish to have an application for a decree of divorce considered at the same time. Provision
is made in the draft Divorce Bill to allow these kinds of cross applications to be dealt with
in the same proceedings.

Preliminary
of spouses and children: Once an application
orders for the protection
is made to the court for the grant of a decree of divorce, the court will be empowered to
make preliminary orders under a number of existing Acts, notably the Guardianship of
Infants Act, 1964, the Family Law (Protection

the Family Home Protection
maintenance pending
ings for divorce.

suit, i.e., maintenance

maintenance,
Property,
court will be empowered
members
and dependent
orders, which could, for

of Spouses

and Children)

Act, 1976. It will also be empowered

Act, 1981, and

to make an order for

which will last for the duration

of the proceed-

pensions
If a decree of divorce is granted the
and succession:
in relation to spouses
to make orders for long-term maintenance
of the family. It will also be able to make property adjustment
example, involve the transfer of specified property from one

spouse to the other. In addition, a spouse may be given the right to exclusive occupancy
of the family home. Where appropriate,
a barring order could be granted to prevent a
person from using or threatening
to use violence against his or her child or former spouse.

Provision is also made for financial compensation
orders under which, for example, a lile
insurance policy might be effected for the benefit of a spouse or dependent member of the
family and for pension adjustment orders. In certain circumstances,
an order may be made
which would allow a former spouse to be provided for out of the estate of the other spouse.
In separation proceedings
the court already has extensive powers,
since the passage of legislation in 1989, regarding maintenance

which have been in place
and property
of spouses.

Where a couple seeking a divorce have already obtained a judicial separation, it will be
provided that orders in relation to that separation will be continued
in force unless the
the grant of a decree of divorce. Orders may also
court orders otherwise, notwithstanding
be varied by the court subsequent to the divorce to take account of changed circumstances.
Divorced spouses who remarry will be precluded from applying for financial and property
to that remarriage insofar as they themselves are concerned.
orders subsequent
court orders: As is the case in judicial separation, the
for making
criteria
General
court, before making any of the financial or property adjustment orders referred to, is
required to take all the circumstances of the parties into account as well as a range of
specified matters. These include the financial needs and responsibilities which each of the
spouses is likely to have in the foreseeable future and the contribution which a spouse has

made through looking after the home or caring for the family. There are special criteria in
relation

to the making of orders to protect

children.

In the paragraphs which follow, the background to the principal financial and property
orders which the court may make is outlined in more detail. The position with regard to
guardianship and custody of children is also discussed. Relevant taxation and social welfare
provisions are detailed and the position with regard to counselling and mediation is
addressed.
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Maintenance

When an application for judicial separation is made, it is possSeparation proceedings:
ible, at the same time, to apply for a maintenance order pending suit. Such maintenance
may be in support of either of the spouses or any of their dependent children and will last
until the court decides whether or not to grant a judicial separation. It may be periodical
in nature, in the sense that the amount and times at which the payments are to be made
will be specified, or it may be a lump sum payment. If the court decides to grant the
separation, it has a number of options with regard to maintenance. It may make a periodical
payments order along the lines detailed earlier. To ensure greater compliance with the
maintenance order, it may specify that the payments should be secured, by reference to a
particular

asset, for example.

Lump sum
maintenance,

It is possible to make an order for the payment of lump
payments:
which can be paid in instalments which are themselves secured.

sum

Attachment
of earnings:
Non-compliance
with a maintenance
order may result in an
order of the court to the employer of a person to deduct the amount of the maintenance
from his or her earnings and to pay it to his or her spouse. In the future, it will also be
possible for the court under provisions in the Family Law Bill to order attachment
of
earnings at the same time as it makes the payments order.

In general terms, the maintenance
obligation in respect of a spouse ends with the death of
one of the parties to the marriage while that in respect of children ends when the child
attains the age of 18 and it may end at the age of 21 where the child is in full-time
education.
The Family Law Bill increases the upper age limit of 21 years to 23 years.
Where the child has a mental or physical disability, such that it is not reasonably possible
obligation
for that child to maintain himself or herself, the duration of the maintenance
may be indefinite.

If divorce is introduced,
Divorce
proceedings:
the court will have similar powers to
lump sums and secured payments.
order maintenance
pending suit, periodical maintenance,
orders in
The payments will cease if the spouse remarries and no further maintenance
respect ofthat spouse will be possible. The maintenance
obligation in respect of children,
any remarriage.
however, will continue, notwithstanding

As of now, it is possible for either spouse to apply to the
Variation
of court orders:
order discharged or varied. This takes account of the fact that
court to have a maintenance
financial circumstances may change and the needs of both spouses and children may evolve
with time. The same provisions would also apply on divorce.

There are special procedures in the law, such as attachof maintenance:
Enforcement
payments. A good deal of co-operation
also
ment of earnings, to enforce maintenance
level where a maintenance
debtor may move abroad. There are
exists at the international
special provisions since 1974 to assist persons in the recovery of maintenance
from a person
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based in the United Kingdom. Since 1988, Ireland has been a party to the Brussels Convention under which the recovery of maintenance payments within the network of European
Union countries is facilitated. Since 1993, the same is true is respect of the member states
of the European Free Trade Association and, in 1994, a Maintenance Act was passed which
allows for the ratification of two further international conventions which will make it easier
for persons living in the territory of one of the parties to those conventions to recover
maintenance from a person living in the territory of another party.
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Property

Separation

proceedings:

Orders

In the context of judicial separation, a court is able to make

what are termed "property adjustment orders" in favour either of a spouse or of a dependent member of the family. In particular, it may order the transfer of specified property to
such a party or it may settle specified property for the benefit ofthat party.
Equivalent orders will apply if divorce is introduced here, subject
Divorce proceedings:
to the proviso that no order could be made in relation to the home where, following a
divorce, a former spouse who had remarried was ordinarily residing with his or her current
spouse. The remarriage of a spouse would also mean that they could not apply for further
property adjustment orders against their former spouse.
In judicial separation, as would be the case in divorce, it is also possible
Family home:
for a court to give one spouse the right to occupy the family home to the exclusion of the
other spouse. This right can be limited in duration. For example, it might apply for the
duration ofthat spouse's lifetime. Alternatively, the court may direct the sale of the family
home subject to such conditions
as the court may think proper and provide for the
apportionment
of the sale proceeds between the spouses concerned.
In either case, the
court takes into consideration
the need to provide proper and secure accommodation
both
for a spouse and for dependent
family members.
These orders would be subject to the
same remarriage
qualifications
as have been outlined in relation to property
adjustment
orders.

Financial
compensation
orders:
Another provision which will apply to judicial separation once the Family Law Bill is passed, and which would also apply in the divorce
orders". Essentially what
context, concerns what are referred to as "financial compensation
is involved here is the court making an order—
(i) assigning all or part of a spouse's interest in a life insurance
member of the family;
other spouse or dependent

(ii) requiring a spouse to take out a life insurance
family member, or
or dependent

(iii) requiring

a spouse to continue

policy in favour

of the

policy in favour of the other spouse

to make any necessary payments

under

the terms

of the policy.

This type of order may substitute for the other property and financial orders, or, it may be
in addition to them. Essentially, it is one among many powers which the court will have
in divorce proceedings to ensure that adequate and reasonable provision will be made for
family members. The order will cease to have effect on the
a spouse and for dependent
death of the spouse in whose favour it has been made.
In order to underpin the efficacy of a secured periodical payments
Sale of property:
order, a lump sum order or a property adjustment order, the court is able to make a further
order for the sale of specified property in which either or both spouses has an interest. This
power cannot be used to affect the right given to one spouse, under a property adjustment
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order, to occupy the family home. These provisions will also apply to divorce but, in that
context, the family home in which a divorced spouse lives with a second spouse would
also be protected. Since it will sometimes happen that a third party will also have an interest
in property which might be the subject of this kind of order, a court is obliged to have
regard to the representations
which any such person might wish to make in the matter.
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Occupational

Pensions

The Family Law Bill addresses the question of what should happen to occupational pen-

sions in the context of marriage breakdown and the draft Family Law (Divorce) Bill contains identical provisions which would apply in the event of divorce being introduced here.
The provisions of the Family Law Bill will allow the court, following the grant of a decree
of judicial separation, or where a foreign decree of divorce is recognised in this country,
to make a pension adjustment order designating a portion of the retirement benefit of a
spouse who is a member

of a pension scheme (the member

spouse) for payment

to a

dependent spouse and children. The proportion of the benefit which will be paid to the
dependent spouse and children will be determined by the court. Such an order would have
the effect of preserving for a dependent spouse an interest in the member spouse's pension
benefit.

Where the court makes a pension adjustment order in favour of a dependent spouse he or
she may elect to leave the benefit in the pension scheme and receive a pension benefit
when the pension comes into payment. Alternatively, the dependent spouse may apply to
the trustees of the pension scheme to have the proportion of the benefit ordered by the
court taken out of the scheme and paid to another scheme or arrangement
(e.g. an
insurance bond) so as to create an entitlement to an independent
and separate benefit for
the dependent spouse.
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Specific

Criteria

for Making

of Court

Orders

In making all the financial and property orders just discussed, the court, in the context of
judicial separation, is required to have regard to a very broad range of matters so that the
optimum financial provision can be made for both spouses and for any dependent family

members. The essential idea is that the court should have flexibility, on the basis of the
circumstances of the individual couple before it, to determine an equitable division of
property. These principles will also be applicable if divorce is introduced here.
Among the matters which the court would have to consider in the divorce context (and
these are largely the same criteria which the courts are already operating for judicial separation applications) are the following:
(a) the income, earning capacity, property and other financial resources which
of the spouses concerned has or is likely to have in the foreseeable future,

each

(b) the financial needs, obligations and responsibilities which each of the spouses has
or is likely to have in the foreseeable future (whether in the case of the remarriage
of the spouse or otherwise),
(c) the standard of living enjoyed by the family concerned
before the proceedings
were instituted or before the spouses separated, as the case may be,
(d) the age of each of the spouses, the duration of their marriage
time during which the spouses lived together,

(e) any physical or mental

and the length

of

disability of either of the spouses,

(f) the contributions which each of the spouses has made or is likely in the foreseeable
future to make to the welfare of the family, including any contribution
made by
each of them to the income, earning capacity, property and financial resources of
the other spouse and any contribution made by either of them by looking after
the home

or caring for the family,

(g) the effect on the earning capacity of each of the spouses of the marital responsibilities assumed by each during the period when they lived together and, in particular, the degree to which the future earning capacity of a spouse is impaired by
or foregone
of
reason of that spouse having relinquished
the opportunity
activity in order to look after the home or care for the family,
remunerative
(h) any income
statute,

or benefits

to which

either of the spouses is entitled

by or under

(i) the conduct of each of the spouses, if that conduct is such that in the opinion of
the court it would in all the circumstances of the case be unjust to disregard it,
(j) the accommodation

needs of either of the spouses,

(k) the value to each of the spouses of any benefit (for example, a benefit under a
pension scheme) which by reason of the decree of divorce concerned, that spouse
will forfeit the opportunity or possibility of acquiring, and
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(1) the rights of any person other than the spouses but including
either

a person to whom

spouse is remarried.

Where couples have managed to agree the terms of a separation agreement which deals
with financial, property and other issues, the court will also have to have regard to the
terms of any such agreement.

19

Succession

Under the law as it stands, where a spouse dies without making a will, the surviving spouse
is entitled to all of the estate, where there are no children, and to two-thirds of the estate
where there are children. If the spouse dies having made a will, the surviving spouse has a
right to half of the estate, where there are no children, and to one-third where there are.
In such a case, any children of the deceased do not have any right to a share in their
deceased parent's estate. What they have is a right to apply to the court for an order making
proper provision for them on the basis that their deceased parent has failed in his or her
moral duty to make such provision

for them.

Separation
proceedings:
In the context of judicial separation, it is already possible for
the court to make an order extinguishing the succession rights that spouses have vis-a-vis
each other.

Divorce
proceedings:
Where a couple divorce, the normal succession rights no longer
apply but there will be two procedures
in the divorce legislation to address the issue.
Firstly, the court will be able to make provision for the spouses, and particularly a dependent spouse, by using the various financial and property adjustment provisions that will be
open to it on granting the decree of divorce. In making those orders, the court will be
directed to take into account loss of rights of succession of the spouses. Secondly, where
at the time of the granting of the decree, it is not possible to make adequate provision for
such a spouse, and that spouse has not remarried in the interim, he or she, unless the court
has previously ordered that such an application should not be made, will be able to seek a
court order making appropriate
provision for him or her out of the estate of the former
spouse. In making its decision on this matter, the court will have regard to the various
matters which have been discussed earlier in the context of financial and property orders.
At present the share children of a marriage may otherwise have
for children:
Provision
gained in relation to the estates of both their parents may diminish where one or more of

the parents separate, go on to form a second relationship and there are children born within
that relationship. (The Status of Children Act, 1987 gives children born outside marriage
the same rights to claim a share in the estate of a parent as children born within marriage
would have.) The same circumstance may arise where a widowed parent remarries or if a
parent were to remarry following divorce and in either case have children of the new
marriage. On divorce, children will remain entitled to claim provision out of the estate of
either parent.
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Guardianship

and

Custody

of Children

Guardianship:
Married parents are joint guardians of their children. In very exceptional
circumstances,
notably those contained in the Adoption Act, 1988, such parents may lose
their right to guardianship.
The principle of joint guardianship is protected both by the
Constitution
and by legislation (the Guardianship of Infants Act, 1964). One of the most
obvious aspects of guardianship is the fact that it usually involves the right to have custody
of any children of the marriage, custody being the term which is used to describe the
general exercise of care and control which is normally associated with parenthood.

Arrangements
for children
on breakdown
of marriage:
When a marriage breaks
down, it is open to the parents who are a party to that marriage to come to mutually
acceptable arrangements
concerning
the custody of their children. If one of the parents is
to have exclusive custody of any children, access arrangements
for the non-custodial
parent
can also be determined
by agreement.
If appropriate
agreement cannot be reached, court
intervention
is almost inevitable
to resolve the conflict. Once the matter becomes
the
subject of court proceedings,
the welfare of the children concerned is by law the first and
paramount
consideration.
Separation
The mechanisms
proceedings:
whereby the matter comes before court may
vary with the circumstances
but, in broad terms, if the parents do not wish to obtain a
judicial separation, either may apply to the court for directions as to the custody of, or
right of access to, the child. If the parents are seeking judicial separation,
the court is
empowered
to make a preliminary
order as to custody and access but it may not grant the
decree of judicial separation requested unless it is satisfied that proper provision has been
made for the children of the marriage or intends, upon granting the decree, to make such
provision.
Subsequent
to the separation,
each parent, regardless of which has custody of
the children concerned, retains the right to apply to the court for directions on any question
parent continues to have both
affecting the welfare of that child and the non-custodial
rights and duties in relation to his or her children.

The provisions
Divorce
proceedings:
are identical to those
orce is introduced
decree of divorce will end the marriage
the principle of joint guardianship.
This
of either of the spouses.

which will govern the custody
which have just been outlined
of the respective spouses, it will
principle will also be unaffected

of children if divand, although the
not put an end to
by the remarriage

In custody matters, as in maintenance,
there is also an international dimension. Ireland is a
party to two conventions
which are relevant to this issue — the Hague Convention
and
and
children
of
spouses
Luxembourg
Both
conventions
protect
the
rights
the
Convention.
frontiers with children in defiance of a court order
when persons move across international
or against the wishes of a parent or guardian with custody rights.
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Social

Provisions

Welfare

Where a spouse is unable or unwilling to meet maintenance obligations, state intervention
may be necessary to provide financial support for vulnerable dependants.
The Social Welfare (No. 2) Act, 1995 ensures that the provisions of the Social Welfare Code will now
apply equally to those in need, regardless of whether their status is that of deserted, separated or divorced. What this means in essence is that, in the event of divorce being introduced here, a divorced person will not be at a loss in terms of his or her social welfare
entitlements. This already applies in the case of individuals who have obtained a divorce
abroad.

The main areas of the Social Welfare
are:
Widow's

and Widower's

Lone Parents

and Deserted

Occupational

Injuries

Family Income

Prisoner's

Code where protection

of this kind is being provided

Pensions;
Wives

Schemes;

Benefits;

Supplement,

and

Wife's Allowance.

The cost of these improvements

is estimated

to be less than £lm

over the first 5 years.

scheme:
The contributory
pension
pension scheme for widows and widContributory
to enable a divorced person who has not remarried
qualify for
owers is being extended
pension on the death of their former spouse. This means that, on the death of a divorced
person, his or her former spouse will be able to qualify for a contributory
pension on either
their own insurance record or that of the deceased, even if the deceased had remarried.
had remarried,
a second
spouse may also qualify for a
the deceased
Where
pension.
widow's/widower's

Occupational
person whose

Benefit
Scheme:
Under the present
Injuries
spouse dies as a result of an occupational accident

arrangements,
a married
or disease can qualify for

a pension or a gratuity, depending on the circumstances, under the Occupational Injuries
Benefit Scheme. These benefits will extend to the former spouse of a divorced person who
has not remarried as well as to the existing spouse if the deceased had remarried.
A woman
Benefit/Allowance:
Deserted
Wife's
who becomes divorced will continue
Benefit/Allowance
purposes of the Deserted Wife's Benefit and Allowance
for children will be recognised as a lone parent and may
Parent's Allowance.

in receipt of Deserted Wife's
to be regarded as deserted for the
schemes. A divorced parent caring
qualify for an income related Lone

Prisoner's
Wife's Allowance:
A woman receiving Prisoner's Wife's Allowance who
becomes divorced will continue to qualify for this allowance provided the other conditions
continue. A divorced woman whose former husband is imprisoned may also qualify for
the allowance.
ii

who is supporting his
Family Income
A divorced person in employment
Supplement:
or her former spouse and children may qualify for Family Income Supplement it their pay
is below

the thresholds.

Adult Dependant
Allowance:
A divorced person supporting his or her former spouse
may receive an adult dependant allowance in respect of them. An additional adult dependant allowance may also be payable in respect of the second spouse where the divorced
person remarries.
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Tax Treatment

of Married,

Separated

and Divorced

Couples

The paragraphs which follow set out the general framework for the taxation of married,
separated and divorced couples which will be in place following the passing of the Family
Law Bill. While the information provided is factually correct, the complexity of tax matters
is such that in a paper of this nature it is not possible to give a comprehensive
legal guide
to all the issues.

In the Family Law Bill, the term "divorced" relates to those couples who have obtained a
divorce abroad. In the event of divorce being introduced here, the taxation framework
which is outlined would also apply to spouses who obtain a divorce in this jurisdiction.
At the moment,
married couples, where both spouses are resident in the State for tax
purposes,
are entitled to be treated as a unit for income tax purposes with twice the
allowances and tax bands of a single person. Alternatively,
a married couple can elect to
be treated as two single people.

Where treatment as a unit applies (and it always applies in the absence of a request
couple for its non-application)
two choices are available:

by the

(i) Joint Assessment on One Spouse
Under joint assessment, the income of both spouses is aggregated. Either spouse can,
since 1994/95, be nominated
as the assessable person. Personal allowances and certain
other allowances (e.g. mortgage interest relief) apply to married couples at double the
single person's level. Married tax bands are double those applying to a single person.
Joint assessment is automatic, unless either spouse gives notice of election for separate
In PAYE cases, the bulk of the
or single assessment to the Revenue Commissioners.
with
are
allocated
to
the
assessable
person,
the allowances directly related
allowances
to the other spouse's income (i.e. PAYE and PRSI allowances and the value of the
tax bands, where relevant) granted to the other spouse. However, the couple may ask
their inspector of tax to allocate the total allowances due, excluding the PAYE and
PRSI allowances, between them in any proportion
they wish.

(ii) Joint but Separate Assessment
Where a married couple opts for separate assessment the couple is taxed as if they
were not married but the allowances due to them as a married couple are apportioned

between them. This is done according to rules which operate generally to allocate
allowances in accordance with the entitlements of each spouse . However, any unused
portion of the bands or allowances which one partner has can be assigned to the other
spouse, normally at the end of the tax year. The total combined tax paid under
separate assessment for a married couple will be the same as that which would be paid
by them under joint assessment.

Where a couple elect for single treatment each spouse is treated as a single person with no
right of transfer of allowances, reliefs or unused rate bands between them. This treatment
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can result in the couple paying more tax than they would under joint assessment or separate
assessment.

Lone parents (i.e. those with whom a child is living), whether single, separated or divorced,
are entitled to a single parent's income tax allowance of £2,500 in addition to their usual
single person's allowance. Like widowed parents, this brings their basic allowance to that
of a married couple. In other respects (tax bands, reliefs etc.) they are taxed as single people.
They lose their "single parents"

Separation:

Where

have their combined

allowance

if they marry or co-habit.

a couple has separated, they may, for income tax purposes, opt to
incomes

aggregated

for tax purposes.

However,

in such cases separate

assessment is mandatory. Otherwise, they will be treated as two single people, each with
their own allowances, reliefs and rate bands. Where single treatment applies and one partner
has care of a child or children (i.e. the child is resident with the partner for the whole or
part of the tax year), he or she is entitled to the lone parents allowance. If each of the
parents has care of a child (or if a child is resident with each of the parents for part of the
year), then they could both be entitled to the lone parents allowance.
The current tax treatment of maintenance
payments between separated couples is set out
in section 3 of the 1983 Finance Act. This section applies to all maintenance
payments
made under a legal obligation arising on or after 8 June 1983 or a maintenance arrangement
made before that date but which is replaced by another maintenance arrangement or varied
after it. The obligation can be on foot of a binding separation agreement, a legal annulment,
an order of court and, in certain circumstances, an order attaching to a foreign divorce,
whether or not the actual divorce is recognised in the State. Where each partner is taxed
as a single person maintenance
payments are treated as a deduction in computing
the total
income for tax purposes of the paying spouse and are not liable to tax in the hands of that
spouse. Instead, the payments, which are payable gross i.e. without deduction
of tax, are
liable to tax in the hands of the receiving spouse. Maintenance
payments in respect of
children are paid out of after tax income irrespective of whether the parents are taxed
singly or jointly. Such payments are not taxable, therefore, in the hands of the children or
the receiving spouse.
Where maintenance
payments are made as a result of an agreement prior to 8 June 1983,
which has not been amended since, then different rules apply. However, very few such
agreements are still in operation.

Divorced couples will be treated in the same way as separated couples for income
Divorce:
tax purposes. Maintenance payments will continue to be treated as outlined above and the
option for joint but separate assessment will be available on divorce. However, the option
for joint but separate assessment will cease to be available on the remarriage of either of
the parties to the divorce, with effect from the tax year of the remarriage. Mortgage interest
relief is available to a person who is paying the mortgage on a property which is his or her
principal private residence or the principal private residence of his or her separated or
former spouse. Where a person is paying more than one mortgage in these categories, then
the normal limits of
mortgage interest relief is available on both properties. However,
£2,500 interest per person (or £5,000, in total, for separated or divorced couples availing
of the option to have their incomes aggregated for tax purposes) will continue to apply to
the total interest payments subject to the usual restrictions and conditions.
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Turning to capital taxes, as a general rule, a husband and wife are treated as a unit for most
tax purposes. There is no Capital Acquisitions Tax, Probate Tax or Stamp Duty on property passing between spouses. Similarly, a transfer of assets between spouses will not nor-

mally trigger a Capital Gains Tax charge. Instead the asset will be deemed to pass from the
one spouse to the other at the original cost and at the same time as the spouse who
originally acquired it. In addition, capital losses and the small gains exemption are transferable between spouses and there is provision for either spouse to opt to be treated as a single
person.
Where a couple have separated, property passing between them is not subject to Capital
Acquisitions Tax, Probate Tax, or Stamp Duty. Separated couples are generally treated as
single persons for Capital Gains Tax purposes. However, following the passage of the
Family Law Bill, any property transferred on foot of a deed of separation, a decree of

judicial separation or a foreign divorce recognised in this State will not be liable to any of
these taxes, including Capital Gains Tax.
On the capital taxes side it is proposed that the provisions which are being applied to
foreign divorces recognised here by the Family Law Bill will be extended to cover couples
divorced

in this State. This means that property

of a court order governing
but, in relation

transfers between

a divorce settlement will be exempted

to any subsequent

property

transfers not consequent

former spouses on foot

from all capital taxes
on the divorce,

they

will be treated as strangers for Capital Gains Tax, Capital Acquisitions Tax, Probate Tax
and Stamp Duty purposes. To put it more clearly, any property transfers related to the
divorce will be exempted from all capital taxes, no matter at what point in time they occur.

Property transfers which are not so related will result in the couple involved being treated
as strangers for the purposes of these taxes.
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Civil Legal Aid

The Civil Legal Aid Bill is currently before the Oireachtas and, when it is enacted, the
Legal Aid Board will be put on a statutory footing. This will remove any possible doubt
about the standing of the scheme as a permanent service. Already, a development
programme is in place which has seen an increase both in law centres and in staff numbers.
The result has been a continuing
reduction in waiting lists at the various law centres.
Exchequer funding has increased from £1.6m in 1989 to £6.2m in 1995. This expansion
has resulted in each county having either a full-time or part-time law centre. Plans are
already in place for every county to have a full-time law centre by the end of 1995.
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Family

Courts

The Law Reform Commission is currently examining the best type of judicial or courts
structure for dealing with family law. The Commission published a Consultation Paper on
this topic in March 1994 and hopes to publish its final report on the matter this year. When
the Commission's final report is published it will receive full and careful consideration prior
to formulating proposals to complete
are strengthened.

the steps necessary to ensure that the family courts

Judicial separation legislation has meant that the majority of family law cases are now heard
before the Circuit Court which in this context is known as the Circuit Family Court. That
legislation provides that all such cases are to be heard in private and in a manner which is
as informal as is practicable. In addition, the legislation provides that such proceedings
should be heard in a different place, at different times or on different days from those on
which ordinary sittings of the Circuit Court are held.
There are delays in the hearing of family law cases in the Circuit Court at present particularly in its larger urban venues. To address these and all other delays in the courts, Government approval has been given to the preparation of a Bill which will include measures to
increase the number of judges of the Supreme, High, Circuit and District Courts by 3, 2,
7 and 5 respectively.
This Bill is being drafted at present. These additional judges will
provide the courts with the resources necessary to assist in the elimination of the present
delays and to facilitate the prompt disposal of cases in the future.
In addition to providing the resources to enable family law cases to be disposed of without
that there is a need to provide facilities to enable family
undue delay it is acknowledged
law business to be transacted with the sensitivity it requires in private and in confidence.
The provision of such facilities in all courthouses where family law cases are heard is a
projects and they are to be included in
matter of priority in all courthouse refurbishment
all ongoing and future court accommodation
projects.

In order to further assist judges who are involved in sensitive family law cases, the Family
Law Bill provides that social reports will be made available to the court in a wide variety
of family law proceedings.
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Appendix

Fifteenth Amendment

1

of the Constitution

Article 41.3.2° of the Constitution

(No. 2) Bill, 1995

provides as follows:

"2° No law shall be enacted providing

for the grant of a dissolution

5 of marriage."

The Bill proposes

that this provision

should be deleted.

is

The following

the text of the Fifteenth Amendment of the Constitution

(No. 2) Bill,

1995:

10

FIFTEENTH AMENDMENT OF THE CONSTITUTION
(No. 2) BILL, 1995

AN ACT TO AMEND THE CONSTITUTION.
WHEREAS

by virtue of Article 46 of the Constitution any provision

15 of the Constitution

may be amended

in the manner

provided

by that

Article:

AND WHEREAS
stitution:

it is proposed

BE IT THEREFORE
20 FOLLOWS:

1.—Article

to amend Article 41 of the Con-

ENACTED BY THE OIREACHTAS

41 of the Constitution

is hereby amended

AS

as follows:

Amendmentof
Article 41 of the

.

.r

.

(a) the subsection set out in Part I of the Schedule to this Act shall
be substituted for subsection 2° of section 3 of the Irish text,

Constitution.

(b) the subsection set out in Part II of the Schedule to this Act shall
25 be substituted
text.

2.—(1)

The amendment

for subsection

2° of section 3 of the English

of the Constitution

effected by this Act shall Citation.

be called the Fifteenth Amendment of the Constitution.
2(;

(2) This Act may be cited as the Fifteenth Amendment
tution Act, 1995.

of the Consti-

SCHEDULE
Part I

2° FéadfaidhCúirt a bheidh ainmnithe le dlí scaoileadhar phósadh a 5
thabhairt

sa chas, ach sa chas amháin, gur deimhin

léi—

tréimhse
na n-imeachtaí,
i. go raibh, ar dháta thionscnamh
a laghad
bliana
ar
ceithre bliana ar a laghad, nó tréimhsí ceithre
san iomlán, caite ag na céilí ina gcónaí ar leithligh óna chéile
le linn na gcúig bliana roimhe sin, 10
ii. nach bhfuil ionchas réasúnach

ar bith ann go mbeidh

comhr-

éiteachidir na céilí,
iii. go bhfuil cibé socrú ann, nó go ndéanfar cibé socrú, is dóigh
leis an gCúirt a bheith cuí ag féachaint do na himthosca, le
haghaidh na gcéilí, le haghaidh aon leanaí le ceathtar acu nó 15
leis an mbeirt acu agus le haghaidh aon duine eile a bheidh
forordaithe

le dlí, agus

iv. go gcomhlíontar

aon choinníollacha

breise a bheidh

forord-

aithe le dlí.
Part il 20

2°

A court designated by law may grant a dissolution
where, but only where, it is satisfied that—

of marriage

i. at the date of the institution of the proceedings, the spouses
have lived apart from one another for a period of, or periods
amounting to, at least four years during the previous five years,
ii. there is no reasonable prospect of a reconciliation
spouses,

between

25

the

iii. such provision as the court considers proper having regard to
the circumstances exists or will be made for the spouses, any

children of either or both of them and any other person preseribed

by law, and

iv. any further conditions

prescribed

by law are complied

with.
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Appendix

2

DRAFT FAMILY LAW (DIVORCE) BILL, 1995

ARRANGEMENT

OF SECTIONS

PART I
Preliminary and General
Section

1.

Short title and commencement.

2.

Interpretation.

3.

Expenses.

PART II
The obtaining of a Decree of Divorce
of decree

4.

Grant

of divorce

5.

Safeguards to ensure
orce proceedings

6.

Safeguards to ensure respondent's
awareness
divorce proceedings
and to assist attempts

7.

Adjournment
of proceedings
to assist reconciliation
ments on the terms of the divorce.

8.

Effect of decree of divorce.

and custody

etc., of children.

applicant's awareness of alternatives to divand to assist attempts at reconciliation.

of alternatives to
at reconciliation.

or agree-

PART III
Preliminar}' and ancillary orders in or after proceedings for divorce
9.
10.

Preliminary
Maintenance

orders in proceedings
pending

for divorce.

suit orders.
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Section

and lump sum orders.

payments

11.

Periodical

12.

Property

13.

Miscellaneous

14.

Financial

15.

Pension

16.

Orders for provision

17.

Orders

18.

Provisions relating to certain orders under sections Í0 to Í6 and

adjustment

orders.

ancillary orders.
orders.

compensation
adjustment

orders.

for spouse out of estate of other spouse.

for sale of property.

20.
19.

Retrospective

20.

Variation,

21.

Restriction

periodical

payments

orders.

etc., of certain orders under this Part.

in relation

members

to orders for benefit

of dependent

of family.

22.

Orders under Acts of 1976, 1989 and 1995.

23.

Amendment

24.

Transmission

of section

3 of Act of 1976.

of periodical

payments

through

Court

District

clerk.

25.

pending suit and periodical
Application of maintenance
orders to certain members of Defence Forces.

26.

Amendment

of Enforcement

of Court

Orders

payment

Act, 1940.

PART IV
Income Tax, Capital Acquisitions Tax, Capital Gains Tax, Probate Tax and
Stamp Duty

to be made without

of income

Payments

28.

Income

29.

Exemption

of certain transfers from stamp duty.

30.

Exemption

of certain transfers from capital acquisitions

31.

Capital

tax treatment

of divorced

gains tax treatment

persons.
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deduction

27.

tax.

persons.

of certain

tax.

disposals by divorced

Section

32.

Abatement and postponement
of probate
subject of an order under section 16.

tax on property

the

PART V
Miscellaneous

Powers of court in relation to transactions intended to prevent

33.

or reduce

relief.

of courts and venue.

34.

Jurisdiction

35.

Exercise

36.

Notice

37.

Custody

38.

Social reports in family law proceedings.

39.

Amendment

of jurisdiction
of proceedings
of dependent

by court in relation

to divorce.

under Act.
members

of family after decree of divorce.

of Act of 1995.

Acts

Referred

to

Adoption Acts, 1952 to 1991
Capital Acquisitions
Defence

Enforcement
Family

Tax Act, 1976

Act, 1954
of Court

Home

Orders

Protection

Act,

Act, 1940
1976

FamilyLaw Act, 1981
FamilyLaw Act, 1995
Family Law (Maintenance
Family Law (Protection

of Spouses and Children)
of Spouses

and Children)

Act, 1976
Act, 1981

Finance (1909-10) Act, 1910
Act, 1972

Finance

Finance Act, 1993

Finance Act, 1994
Guardianship of Infants Act, 1964
Income

Act,

Insurance

Judicial

Act,

Tax

1967

1989

Separation

Married Women's
Partition

Act,

Partition

Act, 1876

Pensions

Act,

Registration
Succession

and Family Law Reform

Status Act, 1957

1868

1990

of Title Act, 1964
Act,

1965

Act, 1989

1976.No. 8
1954,No. 18
1940(No. 23
1976,No. 27
1981,No. 22
1995, No. (-)
1976,No. 11
1981, No. 21
1910, c. 8
1972, No. 19
1993, No. 13
1994, No. 13

1964, No.
1967, No.
1989, No.
1989, No.
1957, No.

7
6
3
6
5

1868, c. 40
1876, c. 17
1990, No. 25
1964, No. 16
1965, No. 27
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PART I
Preliminary and General
Short title and
commencement.

1.—(1)

This Act may be cited as the Family Law (Divorce) Act, 1995.

(2) This Act shall come
after the date of its passing.

interpretation.

2.—(1)

into operation
5

on the day that is 3 months

In this Act, save where the context

otherwise

requires—

"the Act of 1964" means the Guardianship of Infants Act, 1964;
"the Act of 1965" means the Succession Act, 1965;
"the Act of 1976"

means the Family Law (Maintenance

of Spouses and

Children) Act, 1976; 10
"the

Act of 1981"

means

the Family Law (Protection

of Spouses

and

Children) Act, 1981;
"the Act of 1989" means the Judicial Separation

and Family Law Reform

Act, 1989;
"the Act of 1995" means the Family Law Act, 1995; 15
includes a mortgage,
lease, assent, transfer, disclaimer,
"conveyance"
release and any other disposition of property otherwise than by a will or
a donado mortis causa and also includes an enforceable agreement (whether
conditional or unconditional)
to make any such disposition;
"the court"

shall be construed

in accordance

with section 33;

20

means a decree under section 4;

"decree

of divorce"

"decree

of judicial separation"

means a decree under section 3 of the Act

of 1989;
"decree
riage

of nullity"

means a decree granted by a court declaring

to be null and void;

a mar-

25

member of the family", in relation
"dependent
spouses, concerned, means any child—

to a spouse,

or the

(a) of both spouses or adopted by both spouses under the Adoption
Acts, 1952 to 1991, or in relation to whom both spouses are
in loco parentis, or 30

(b) of either spouse or adopted by either spouse under those Acts,
or in relation to whom either spouse is in locoparentis, where
the other spouse, being aware that he or she is not the parent
of the child, has treated the child as a member of the family,

34

who is under the age of 18 years or if the child has attained
that age—

(i) is or will be or, if an order were made under this Act
providing for periodical payments for the benefit of the
5 child or for the provision of a lump sum for the child,
would be receiving full-time education or instruction
at any university, college, school or other educational
establishment and is under the age of 23 years, or
(ii) has a mental or physical disability to such extent that it is
10 not reasonably possible for the child to maintain himself
or herself

fully;

"family home" has the meaning assigned to it by section 2 of the Family
Home Protection Act, 1976, with the modification that the references to
a spouse in that section shall be construed as references to a spouse within
15 the meaning

"financial

of this Act;

compensation

order"

has the meaning

assigned

to it by section

Í4;
"Land

Registry"

and "Registry

sum order"

"maintenance

have the meanings

assigned to

of Title Act, 1964;

them by the Registration
20 "lump

of Deeds"

means an order under section 11 (I) (c);

pending

suit order"

means an order under section 10;

in relation to a pension scheme, means any person who,
"member",
having been admitted
to membership
of the scheme under its rules,
remains entitled to any benefit under the scheme;

25 "pension
"pension

adjustment
scheme"

order"
means—

(a) an occupational
Pensions

(b)

means an order under section 15;

Act,

pension
1990),

scheme

(within

the meaning

of the

or

(i) an annuity contract approved
by the Revenue
Com30 missioners under section 235 of the Income Tax Act,
1967, or a contract so approved under section 235A of
that Act,

(ii) a trust scheme, or part of a trust scheme, so approved

under

subsection (4) of the said section 235 or subsection (5) of
35 the said section 235A, or
(iii) a policy or contract of assurance approved by the Revenue
Commissioners under Chapter II of Part I of the Finance

Act, 1972,
35

or

(f) any other scheme or arrangement (including a personal pension
plan and a scheme or arrangement established by or pursuant
to statute or instrument made under statute other than under
the Social Welfare Acts) that provides or is intended to provide either or both of the following, that is to say:
(i) benefits for a person who is a member of the scheme or
arrangement ("the member") upon retirement at normal pensionable age or upon earlier or later retirement
or upon leaving, or upon the ceasing of, the relevant
employment,

5

10

(ii) benefits for the widow, widower or dependants of the
member, or for any other persons, on the death of the
member;

"periodical
payments order" and "secured periodical
have the meanings assigned to them by section 11;
"property

adjustment

order"

has the meaning

payments

order"

15

assigned to it by section 12;

"trustees", in relation to a scheme that is established under a trust, means
the trustees of the scheme and, in relation to a pension scheme not so
established, means the persons who administer the scheme. 20
(2) In this Act, where

the context

so requires—

(a) a reference to a marriage includes a reference
has been dissolved under this Act,

to a marriage

that

(b) a reference to a remarriage includes a reference to a marriage
that takes place after a marriage that has been dissolved under
this Act,
(c) a reference

to a spouse includes

a reference

to a person

25

who is a

party to a marriage that has been dissolved under this Act,
(d) a reference to a family includes a reference to a family as respects
which the marriage of the spouses concerned has been

30

dissolved,

(e) a reference to an application to a court by a person on behalf of
a dependent member of the family includes a reference to
such an application by such a member and a reference to a

payment, the securing of a payment, or the assignment of an 35
interest, to a person for the benefit of a dependent member
of the family includes a reference to a payment, the securing
of a payment, or the assignment of an interest, to such a

member, and cognate words shall be construed accordingly.

36

I

(3) In this Act—
(a) a reference to any enactment shall, unless the context otherwise
requires, be construed as a reference to that enactment as
amended or extended by or under any subsequent enactment
5 including this Act,
(b) a reference to a Part or section is a reference to a Part or section
of this Act unless it is indicated that reference to some other
enactment is intended,
(c) a reference to a subsection, paragraph, subparagraph or clause is
10 a reference to the subsection, paragraph, subparagraph
or
clause of the provision in which the reference occurs unless
it is indicated that reference to some other provision is
intended.

3.—The
expenses incurred by the Minister for Equality and Law Expenses.
15 Reform, the Minister for Health or the Minister for Justice in the administration of this Act shall, to such extent as may be sanctioned by the
Minister for Finance, be paid out of moneys provided by the Oireachtas.

PART II
Tlie obtaining of a decree of divorce
20

4.—(1) Subject to the provisions of this Act, where, on application to Grant of decree of
it in that behalf by either of the spouses concerned, the court is satisfied dlvorceand
,

tnat

children.

the spouses
(a) at the date of the institution of the proceedings,
have lived apart from one another for a period of, or periods
to, at least four years during the previous five
25 amounting
years.
(b) there is no reasonable
spouses, and

prospect

of a reconciliation

between

the

(c) such provision as the court considers proper having regard to the
exists or will be made for the spouses and any
30 circumstances
dependent members of the family,
the court may, in exercise of the jurisdiction conferred by Article 41.3.2°
grant a decree of divorce in respect of the marriage
of the Constitution,
concerned.

35

(2) Upon the grant of a decree of divorce, the court may, where appropriate, give such directions under section 11 of the Act of 1964 as it
considers proper regarding the welfare (within the meaning ofthat Act),
custody of, or right of access to, any dependent member of the family

custody

etc., of

concerned
application

Safeguardsto

5.—(1)

who is an infant (within the meaning of that Act) as if an
had been made to it in that behalf under that section.

In this section

"the

applicant"

means

a person

who

has

ensureapplicant's applied, is enable applicant's applying or proposes to apply to the court
awareness

oí

alternativesto

/~

i

c

i

cc j*

*or tne grant oí a decree of divorce. 5

divorce proceedings

andto assist
recTnciLrion

(2) If a solicitor is acting for the applicant, the solicitor shall, prior to
t^ie msfitufi°n of the proceedings concerned under section 4—

(a) discuss with the applicant the possibility of a reconciliation and
give to him or her the names and addresses of persons qualified to help to effect a reconciliation between spouses who 10
have become

estranged,

(b) discuss with the applicant the possibility of engaging in
mediation to help to effect a separation (if the spouses are
not separated) or a divorce on a basis agreed between the
applicant and the other spouse and give to the applicant the 15
names

and

mediation

addresses

of persons

qualified

to

service for spouses who have become

a

provide

estranged,

and

(c) discuss with the applicant the possibility (where appropriate) of
effecting a separation by means of a deed or agreement in 20
writing executed or made by the applicant and the other
spouse and providing for their separation.
(3) Such a solicitor shall also ensure that the applicant is aware of
judicial separation as an alternative to divorce where a decree of judicial
separation in relation to the applicant and the other spouse is not in force. 25
(4) If a solicitor

is acting for the applicant—

(a) the originating document by which the proceedings under section
4 are instituted shall be accompanied by a certificate signed
by the solicitor indicating, if it be the case, that he or she
has complied with subsection (2) and, if appropriate, subsection 30
(3) in relation to the matter and, if the document is not so
accompanied,
the court may adjourn the proceedings
for
such period as it considers reasonable to enable the solicitor
to engage in the discussions specified in subsection (2), and, if
to make the applicant
appropriate,
aware of judicial
35
separation,

(b) if the solicitor has complied with paragraph (a), any copy of the
originating document aforesaid served on any person or left
in an office of the court shall be accompanied by a copy of
the certificate aforesaid. 40

(5) A certificate under subsection (1) shall be in a form prescribed
rules of court or a form to the like effect.
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by

6.—(1)

In this section

"the

respondent"

means a person

respondent in proceedings in the court under section 4.

who

is the Safeguardsto

ensure

resPondent's

awareness of
alternatives to
divorce proceedings

(2) If a solicitor is acting for the respondent, the solicitor shall, as soon and to assist
i
r r ... ,
,
,
attempts at
as maybe after receiving instructions from the respondent in relation to reconciliation.
the proceedings

concerned

under section

(a) discuss with the respondent the possibility of a reconciliation
and give to him or her the names and addresses of persons
qualified to effect a reconciliation between spouses who have
become

10

estranged,

(b) discuss with the respondent the possibility of engaging in
mediation to help to effect a separation (if the spouses are
not separated) or a divorce on a basis agreed between the
respondent and the other spouse and give to the respondent
the names and addresses of persons qualified to provide a
15 mediation service for spouses who have become estranged,
and

(c) discuss with the respondent
the possibility (where appropriate)
of effecting a separation by means of a deed or agreement in
writing executed or made by the applicant and the other
20 spouse and providing for their separation.
(3) Such a solicitor shall also ensure that the respondent is aware of
judicial separation as an alternative to divorce where a decree of judicial
separation is not in force in relation to the respondent
and the other
spouse.
25

(4) If a solicitor

is acting for the respondent—

(a) the memorandum
or other document delivered to the appropriate officer of the court for the purpose of the entry of an
appearance by the respondent in proceedings under section 4
shall be accompanied
by a certificate signed by the solicitor
30 indicating, if it be the case, that the solicitor has complied
with subsection (2) and, if appropriate, subsection (3) in relation
to the matter and, if the document is not so accompanied,
the court may adjourn the proceedings for such period as it

considers reasonable to enable the solicitor to engage in the
35 discussions specified in subsection (2) and, if appropriate,
to
make the applicant aware of judicial separation,
(b) if paragraph (a) is complied with, any copy of the document
aforesaid given or sent to the other party to the proceedings
or his or her solicitor shall be accompanied by a copy of the
40 relevant certificate aforesaid.

(5) A certificate under subsection (1) shall be in a form prescribed
rules of court or a form to the like effect.

by
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Adjournment

of

proceedings to
assist reconciliation
or agreements on
the terms of the
divorce.

7.—(1) Where an application is made to the court for the grant of a
decree of divorce, the court shall give consideration to the possibility of
a reconciliation
between the spouses concerned and, accordingly, may
adjourn the proceedings at any time for the purpose of enabling attempts
to be made by the spouses, if they both so wish, to effect such a reconciliation with or without the assistance of a third party.

(2) Where, in proceedings under section 4, it appears to the court that
a reconciliation between the spouses cannot be effected, it may adjourn
or further adjourn the proceedings for the purpose of enabling attempts

to be made by the spouses, if they both so wish, to reach agreement, 10
with or without the assistance of a third party on some or all of the terms
of the proposed

divorce.

(3) If proceedings are adjourned pursuant to subsection (1) or (2), either
or both of the spouses may at any time request that the hearing of the
proceedings be resumed as soon as may be and, if such a request is made,
the court shall, subject to any other power of the court to adjourn proceedings, resume the hearing.

(4) The powers conferred by this section
power of the court to adjourn proceedings.

are additional

15

to any other

(5) Where the court adjourns proceedings
under this section, it may, 20
at its discretion, advise the spouses concerned to seek the assistance of a
third party in relation to the effecting of a reconciliation
between the
spouses or the reaching of agreement between them on some or all of
the terms of the proposed divorce.

(6) An oral or written communication
between either of the spouses
concerned and a third party made for the purpose of seeking the assistance
referred to in subsection (1), (2) or (3) (whether or not made in the presence or with the knowledge of the other spouse) and any record of such
made or caused to be made by either of the spouses
a communication,
or
such
a
third party shall not be admissible as evidence in any
concerned
court.

Effect of decree
divorce.

of

25

30

8.—(1) Where the court grants a decree of divorce, the marriage, the
subject of the decree, is thereby dissolved and a party to that marriage
may marry again.

(2) For the avoidance of doubt, it is hereby declared that the grant of 35
a decree of divorce shall not affect the right of the father and mother of
an infant, under section 6 of the Act of 1964, to be guardians of the
infant jointly.

40

PART III
Preliminar]' and ancillary' orders in or after proceedings for divorce

9.—Where an application is made to the court for the grant of a decree Preliminary
orders
5

of divorce, the court, before deciding whether to grant or refuse to grant in proceedingsfor
the decree, may, in the same proceedings and without the institution of c
under the Act concerned,
proceedings
if it appears to the court to be
proper to do so, make one or more of the following orders—
(a) a barring order or a protection
(b) an order under section

10

(r) an order

under

section

order under the Act of 1981,

11 of the Act of 1964,
5 or 9 of the Family Home

Protection

Act, 1976.

10.—(1) Where an application is made to the court for the grant of a Maintenance
decree of divorce, the court may make an order for maintenance pending Pending sult orders,
suit, that is to say, an order requiring either of the spouses concerned to
15 make to the other spouse such periodical payments or lump sum payments for his or her support and, where appropriate,
to make to such
person as may be specified in the order such periodical payments for the
benefit of such (if any) dependent
member of the family and, as respects
periodical payments, for such period beginning not earlier than the date
20 of the application and ending not later than the date of its determination,
as the court considers proper and specifies in the order.
(2) The court may provide that payments under an order under this
section shall be subject to such terms and conditions as it considers appropriate and specifies in the order.

25

30

11.—(1) On granting a decree of divorce, the court, on application Periodicalpayments
to it in that behalf by either of the spouses concerned or by a person on and lumP sum
behalf of a dependent member of the family, may, during the lifetime of
the other spouse, or, as the case may be, the spouse concerned, make
one or more of the following orders:
(a) a periodical

payments

order, that is to say—

(i) an order that either of the spouses shall make to the other
spouse such periodical payments of such amount, during such period and at such times as may be specified
in the order, or
35 (ii) an order that either of the spouses shall make to such
person as may be so specified for the benefit of such (if
any) dependent member of the family such periodical
payments of such amount, during such period and at
such times as may be so specified,

41

(b) a secured periodical

payments

order, that is to say—

(i) an order that either of the spouses shall secure, to the
satisfaction of the court, to the other spouse such periodical payments of such amounts during such period
and at such times as may be so specified, or 5
(ii) an order that either of the spouses shall secure, to the
satisfaction of the court, to such person as may be so
specified for the benefit of such (if any) dependent
member of the family such periodical payments of such
amounts, during such period and at such times as may 10
be so specified,

(c)

(i) an order that either of the spouses shall make to the other
spouse a lump sum payment or lump sum payments of
such amount or amounts and at such time or times as
may be so specified, or 15
(ii) an order that either of the spouses shall make to such
person as may be so specified for the benefit of such (if
any) dependent
member of the family a lump sum
payment or lump sum payments of such amount or
amounts and at such time or times as may be so 20
specified.

(2) The court

may—

(a) order a spouse to pay a lump sum to the other spouse to
any liabilities or expenses reasonably incurred by that
spouse before the making of an application by that
spouse for an order under subsection (1) in maintaining
self or herself or any dependent member of the family,

meet
other
other
him-

25

or

(b) order a spouse to pay a lump sum to such person as may be
specified to meet any liabilities or expenses reasonably
incurred by or for the benefit of a dependent member of the
family before the making of an application on behalf of the
member for an order under subsection (1).
(3) An order under

this section

for the payment

30

of a lump sum may

provide for the payment of the lump sum by instalments of such amounts
as may be specified in the order and may require the payment of the 35
instalments

to be secured to the satisfaction of the court.

(4) The period specified in an order under paragraph (a) or (b) of subsection (1) shall begin not earlier than the date of the application for the
order and shall end not later than the death of either of the spouses
concerned.

40

(5) (a) Upon the remarriage of the spouse in whose favour an order

is made under paragraph(a) or (b) of subsection(1), the order
shall, to the extent that it applies to that spouse, cease to

42

have effect, except as respects payments due under it on the
date of the remarriage.

(b) If, after the grant of a decree of divorce, either of the spouses
concerned remarries, the court shall not, by reference to that
5 decree, make an order under subsection (Í), in favour ofthat
spouse.

(6) (a) Where a court makes an order under subsection(1) (a), it shall
in the same proceedings, subject to paragraph (b), make an
attachment of earnings order (within the meaning of the Act
10 of 1976) to secure payments under the first mentioned order
if it is satisfied that the person against whom the order is
made is a person to whom
aforesaid)

earnings (within the meaning

fall to be paid.

(b) Before deciding whether to make or refuse to make an attach15 ment of earnings order by virtue of paragraph (a), the court
shall give the spouse concerned an opportunity to make the
representations
specified in paragraph (c) in relation to the
matter and shall have regard to any such representations
made by that spouse.
20

(c) The representations
referred to in paragraph (b) are representations relating to the questions—
(i) whether the spouse concerned is a person to whom
earnings as aforesaid fall to be paid, and

such

(ii) whether he or she would make the payments to which
25 the relevant order under subsection (Í) (a) relates.

(d) References in this subsection to an order under subsection (Í)
(a) include references to such an order as varied or affirmed
on appeal from the court concerned or varied under section

20.

12.—(1) On granting a decree of divorce, the court, on application
to it in that behalf by either of the spouses concerned or by a person on
behalf of a dependent member of the family, may, during the lifetime of
the other spouse or, as the case may be, the spouse concerned, make a
property adjustment order, that is to say, an order providing for one or
35 more of the following matters:
30

(a) the transfer by either of the spouses to the other spouse, to any
member of the family or to any other specified
dependent
person for the benefit of such a member of specified property, being property to which the first-mentioned
spouse is
40 entitled either in possession or reversion,

(/>) the settlement to the satisfaction of the court of specified property, being property to which either of the spouses is so

entitled as aforesaid, for the benefit of the other spouse and
of any dependent member of the family or of any or all of
those persons,

(c) the variation for the benefit of either of the spouses and of any
dependent member of the family or of any or all of those
settlement
persons of any ante-nuptial
or post-nuptial

5

(including such a settlement made by will or codicil) made
on the spouses,

(d) the extinguishment

or reduction

of the interest of either of the

spouses under any such settlement.

10

(2) An order under paragraph (b), (c) or (d) may restrict to a specified
extent or exclude the application of section 20 in relation to the order.
(3) If, after the grant of a decree of divorce, either of the spouses
concerned
remarries, the court shall not, by reference to that decree,
make a property adjustment order in favour ofthat spouse. 15
(4) Where a property adjustment order is made in relation to land, a
copy of the order certified to be a true copy by the registrar or clerk of
the court concerned
shall, as appropriate,
be lodged by him or her in
the Land Registry for registration pursuant to section 69(1 )(h) of the
Registration
of Title Act, 1964, in a register maintained under that Act 20
or be registered in the Registry of Deeds.

(5) Where—
(a) a person is directed by an order under this section to execute
deed or other instrument in relation to land, and

a

(b) the person refuses or neglects to comply with the direction or,
for any other reason, the court considers it necessary to do
so,

25

the court may order another person to execute the deed or instrument
in the name of the first-mentioned
person; and a deed or other instrument executed by a person in the name of another person pursuant to an 30
order under this subsection shall be as valid as if it had been executed by
that other person.

(6) Any costs incurred in complying with a property adjustment order
shall be borne,

as the court

may determine,

by either

concerned,

or by both of them in such proportions

determine,
determine.

and shall be so borne

in such manner

of the spouses

as the court may 35
as the court

may

(7) This section shall not apply in relation to a family home in which,
following the grant of a decree of divorce, either of the spouses concerned, having remarried, ordinarily resides with his or her spouse.

44
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13.—(1)

On granting

a decree

of divorce,

the court,

on application

Miscellaneous

to it in that behalf by either of the spouses concerned or by a person on ancillary°rders

5

member of the family, may, during the lifetime
behalf of a dependent
of the other spouse or, as the case may be, the spouse concerned, make
one or more of the following orders:

(a) an order—
(i) providing for the conferral on one spouse either for life
or for such other
period
(whether
or
definite
as the court may specify of the right to
contingent)
10 occupy the family home to the exclusion of the other
spouse, or
(ii) directing
ditions
viding
15 between
interest

the sale of the family home subject to such con(if any) as the court considers proper and profor the disposal of the proceeds of the sale
the spouses and any other person having an
therein,

(b) an order under section

36 of the Act of 1995,

(r) an order under section 4,5,7 or 9 of the Family Home Protection

Act, 1976,
20

(d) an order under section 2 or 3 of the Act of 1981,
(e) an order for the partition of property or under the Partition
1868, and the Partition Act, 1876,

Act,

(fj an order under section 11 of the Act of 1964,
and, for the purposes of this section, in paragraphs (b), (c) and (à)., a refer25 ence to a spouse in a statute referred to in paragraphs (b), (c) or (d) shall be
construed as including a reference to a person who is a party to a marriage
that has been dissolved under this Act.
(2) The court, in exercising its jurisdiction under subsection (1) (a), shall
have regard to the welfare of the spouses and, in particular, shall take into
30 consideration—
(a) that, where a decree of divorce is granted, it is not possible for
the spouses concerned to continue to reside together, and

(b) that proper and secure accommodation
should where practicable, be provided for a spouse who is wholly or mainly
35 dependent on the other spouse and for any dependent member of the family.

(3) Subsection Í (a) shall not apply in relation to a family home in
which, following the grant of a decree of divorce, either of the spouses
concerned, having remarried, ordinarily resides with his or her spouse.
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Financial
compensation

14.—(1) Subject to the provisions of this section, on granting a decree
Qf divorce or at any time thereafter, the court, on application to it in that
behalf by either of the spouses concerned or by a person on behalf of a
dependent member of the family, may, during the lifetime of the other
spouse or, as the case may be, the spouse concerned, if it considers—

5

(a) that the financial security of the spouse making the application
("the applicant") or the dependent member of the family
("the member") can be provided for either wholly or in part
by so doing,

or

(b) that the forfeiture, by reason of the decree of divorce, by the 10
applicant or the member, as the case may be, of the opportunity or possibility of acquiring a benefit (for example, a
benefit under a pension scheme) can be compensated
for
wholly or in part by so doing,
make a financial compensation
order, that is to say, an order requiring
the other spouse to do one or more of the following:

15

(i) to effect such a policy of life insurance for the benefit of
the applicant or the member as may be specified in the
order,

(ii) to assign the whole or a specified part of the interest of 20
the other spouse in a policy of life insurance effected
by that other spouse or both of the spouses to the applicant or to such person as may be specified in the order
for the benefit of the member,
(iii) to make or to continue to make to the person by whom
a policy of life insurance is or was issued the payments
which that other spouse or both of the spouses is or are
required to make under the terms of the policy.

25

(2) (a) The court may make a financial compensation
order in
addition to or in substitution in whole or in part for orders 30
under sections 11 to 13 and 15 and in deciding whether or
not to make such an order it shall have regard to whether
adequate and reasonable financial provision exists or can be

made for the spouse concerned or the dependent member
of the family concerned by orders under those sections.

35

(b) An order under this section shall cease to have effect on the
death of the applicant in so far as it relates to the applicant.

(c) The court shall not make an order under this section if the
spouse who is applying for the order has remarried.

(d) An order under section 20 in relation to an order under para- 40

graph (i) or (ii) of subsection(Í) may make such provision (if
any) as the court considers appropriate
disposal

46

of—

in relation to the

any accumulated
value of the
(i) an amount representing
insurance policy effected pursuant to the order under
the said paragraph (i), or
(ii) the interest or the part of the interest to which the order
5 under the said paragraph (ii) relates.

15.—(1) In this section, save where the context otherwise requires—

Pensionadjustment
orders.

"the Act of 1990" means the Pensions Act, 1990;
"active member" in relation to a scheme,
who is in reckonable service;
10 "actuarial

value"

has the meaning

means a member

assigned

to it by section

of the scheme

2 (1) of the

Act of 1990;
in relation to the trustees of a scheme, means an arrange"arrangement",
ment whereby
the trustees, on behalf of the person for whom the
arrangement is made, effect policies or contracts of insurance with, and
15 make the appropriate payments under the policies or contracts to, one or
more undertakings
that are approved of by the Revenue Commissioners;
benefit"
means a benefit payable under a scheme, (other
"contingent
than a benefit payable under subsection (7) ) to or for one or more of the
following, that is to say, the widow, widower and any dependants
or
20 personal representative
of the member spouse, if the member spouse dies
while in relevant employment
and before attaining normal pensionable

age;
"defined

contribution

scheme"

has the meaning

assigned to it by section

2 (1) of the Act of 1990;
25 "designated benefit", in relation to a pension adjustment order, means an
amount determined by the trustees of the scheme concerned by reference
to the period and the percentage specified in the order and in accordance
with relevant guidelines;

"member spouse", in relation
30 member of the scheme;

to a scheme,

means a spouse who is a

"normal pensionable age" means the earliest age at which a member of
a scheme is entitled to receive benefits under the scheme on retirement
(whether
on grounds
of ill health or
excluding
early retirement
otherwise) from relevant employment;

35 "occupational

pension scheme"

has the meaning

assigned to it by section

2 (1) of the Act of 1990;
service", in relation to a scheme, means service in the rel"reckonable
during membership
of the scheme but does not
evant employment
include service as a member of the scheme where either—

47

(o) the only benefit under the scheme in respect of such service is a
contingent benefit, or
(b) if the scheme is an occupational
pension scheme, the member
has been notified in writing by the trustees that such service
does not entitle him or her to retirement benefit, or

5

(c) if the scheme is not an occupational pension scheme, the member has not made contributions
in respect of retirement
benefit during such service;
"relevant guidelines" means any relevant guidelines for the time being in
force under section 10 (1) (c) of the Act of 1990; 10
"relevant employment",
in relation to a scheme, means any employment
(or any period treated as employment)
or any period of self employment
to which a scheme applies;
"retirement

benefit",

in relation

to a scheme,

means—

(a) all future benefits payable under the scheme to or in respect of 15
a member of the scheme who is in receipt of benefits under
the scheme or has reached normal pensionable age, and
(b) all benefits (other than contingent
benefits) payable under the
member
scheme to or in respect of a
of the scheme who is
not in receipt of benefits under the scheme and who has not 20
reached normal pensionable age;

"scheme"

"transfer

means a pension

amount"

"undertaking"

scheme;

shall be construed

has the meaning

in accordance

with subsection (4);

assigned to it by the Insurance

Act, 1989.

(2) Subject to the provisions of this section, where a decree of divorce 25
("the decree") has been granted, the court, if it so thinks fit, may, in
relation to retirement benefit under a scheme of which one of the spouses
concerned is a member, on application to it in that behalf at the time of
the making of the order for the decree or at any time thereafter during
the lifetime of the member spouse by either of the spouses or by a person 30
on behalf of a dependent member of the family, make an order providing
for the payment, in accordance with the provisions of this section, to
either of the following, as the court may determine, that is to say—

(a) the other spouse and, in the case of the death of that other
spouse, his or her representative, and 35

(b) such person as may be specified in the order for the benefit of a
person who is, and for so long only as he or she remains, a
dependent

member of the family,

of a designated benefit consisting, either, as the court may determine, of

48

the
the
the
and
5

whole, or such part as the court considers appropriate, ofthat part of
retirement benefit that is payable (or which, but for the making of
order for the decree, would have been payable) under the scheme
has accrued at the time of the making of the order for the decree

and for the purpose

of determining

the designated

benefit each such order

shall specify,

(i) the period of reckonable service prior to the granting of
the decree of the member spouse to be taken into
account, and

10

(ii) the percentage of the retirement benefit accrued during
that period that is to be paid to the person referred to
in paragraph (a) or (b) as the case may be.

(3) Subject to the provisions of this section, where a decree of divorce
("the decree") has been granted, the court, if it so thinks fit, may, in
15 relation to a contingent
benefit under a scheme of which one of the
is a member, on application to it in that behalf not
spouses concerned
more than one year after the making of the order for the decree by either
of the spouses or the personal representative
of either of them or by a
person on behalf of a dependent member of the family concerned, make
20 an order providing
for the payment,
upon the death of the member
spouse while in relevant employment
before attaining normal pensionable
age, to either of the following, or to both of them in such proportions
as the court may determine, that is to say—
(a) the other
25

spouse,

spouse

or the personal

representative

of the other

and

(b) such person as may be specified in the order for the benefit
dependent member of the family,

of a

of, either, as the court may determine, the whole, or such part (expressed
of that part of any
as a percentage)
as the court considers appropriate,
30 contingent benefit that is payable (or which, but for the making of the
order for the decree, would have been payable) under the scheme.

(4) Where the court makes an order under subsection (2) in favour of
the
a spouse and payment of the designated benefit has not commenced,
order
is
made
shall
be
entitled
to
the
applispouse in whose favour the
35 cation in accordance with subsection (5) of an amount of money from the
(in this section referred to as a "transfer amount")
scheme concerned
equal to the value of the designated benefit, such amount being determined in accordance with relevant guidelines.
(5) Where the court makes an order under subsection (2) in favour
40 of a spouse and payment of the designated benefit concerned has not
commenced,
the trustees of the scheme concerned shall, for the purpose
of giving effect to the order—
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(a) on application to them in that behalf at the time of the making
of the order or at any time thereafter by the spouse in whose
favour the order was made ("the spouse"), and

(b) on the furnishing to them by the spouse of such information
they may reasonably require, 5
apply the transfer

in accordance

amount

with

any relevant

as

guidelines

either—

(i) if the trustees and the spouse so agree, in providing a
benefit for or in respect of the spouse under the scheme

aforesaid that is the same actuarial value as the transfer
amount

concerned,

10

or

(ii) in making a payment of an amount equal on the date of
its application aforesaid, to the transfer amount either,
to such other occupational
pension scheme, (being a
scheme the trustees of which agree to accept the 15
payment), or in the discharge of any payment falling to
be made by the trustees under any such other arrangement, as may be determined
by the spouse, being a
scheme or arrangement
under which a benefit equival20
ent to the transfer amount is provided for the person.

(6) Where the court makes an order under subsection (2) in relation to
a defined contribution
scheme and an application has not been brought
under subsection (5), the trustees of the scheme may, for the purpose of
giving effect to the order, if they so think fit, apply the transfer amount
in accordance with relevant guidelines in making a payment
concerned,
25
of the amount that, on the date of its application is equal to the transfer
amount to—
(a) such other occupational
pension scheme (being a scheme
trustees of which agree to accept the payment), or

the

(b) in the discharge of any payment falling to be made by the trus- 30
tees under such other arrangement,
as may be determined
by the trustees (being a scheme or arrangement under which
a benefit actuarially equivalent to the transfer amount, on
the date of its application, is provided for the person).

(7) Where—35
(a) the court makes an order under subsection (2),
(b) the trustees of the scheme concerned

have not applied the trans-

fer amount concerned in accordance with subsection(5), (6),

(8)or (9)and
(c) the member spouse concerned dies before the payment of the 40
designated benefit has commenced,
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the trustees shall, for the purpose of giving effect to the order, within 3
months of the death of the member spouse, provide for the payment to
the person in accordance with relevant guidelines of an amount that is
equal, on the date of the payment, to the transfer amount.

5

(8) Where—
(a) the court makes an order under subsection (2),
(b) the trustees of the scheme concerned have not applied the transfer amount concerned in accordance with subsection (5), (6),

(7)or (9)and
10

(c) the member spouse concerned
ceases to be a member
scheme otherwise than on death,

of the

the trustees may, for the purpose of giving effect to the order, if they so
think fit, apply the transfer amount, in accordance with relevant guidelines either, as the trustees may determine—
15

20

25

30

(i) if the trustees and the person in whose favour the order
is made ("the person") so agree in providing a benefit
for or in respect of the person under the scheme aforesaid that is of the same actuarial value as the transfer
amount concerned,
or
(ii) in making a payment of an amount, equal on the date of
its application
aforesaid, to the transfer amount either
pension scheme, (being a
to such other occupational
scheme the trustees of which agree to accept payment),
or in the discharge of any payment falling to be made
as may be determined
under such other arrangement,
under
by the trustees (being a scheme or arrangement
which a benefit actuarially equivalent
to the transfer
is provided for
amount, on the date of its application,
the person).

(9) Where—
(a) the court makes an order
spouse ("the spouse"),

under

subsection (2) in favour

of a

(b) the trustees of the scheme concerned have not applied the transfer amount concerned in accordance with subsection (5), (6),

35 (7) or (8), and
(c) the spouse dies before the payment
commenced,

of the designated

benefit has

the trustees shall, within 3 months of the death of the person, provide for
the payment to the personal representative in accordance with relevant
40 guidelines of an amount equal, at the date of the payment, to the transfer
amount.
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(10) Where—
(ii) the court makes an order under subsection (2) for the benefit
a dependent member of the family ("the person"), and

of

(b) the person dies before payment of the designated benefit has
commenced,

5

the order shall cease to have effect in so far as it relates to the person.

(11) Where—
(a) the court makes an order under subsection (2) in relation to a
retirement benefit under an occupational pension scheme,

(b) the trustees of the scheme concerned have not applied the transfer amount

concerned

in accordance

10

with subsection (5), (6),

(7),(8)or (9),and
(c) the member spouse ceases to be an active member of the scheme
after the making of the order under subsection (2),

the trustees shall, within 12 months of the cessation, notify the registrar
or clerk of the court concerned and the other spouse of the cessation.
(12) Where the trustees of a scheme apply a transfer amount under
this section they shall notify the spouse ( other than the member spouse)
and the registrar or clerk of the court conor other person concerned
cerned of the application and shall give to that spouse or other person
concerned.
concerned particulars of the scheme or undertaking
(13) Where the court makes an order under subsection (2) or (3) for
benefit, as the case
the payment of a designated benefit or a contingent
may be, the benefit shall be payable or the transfer amount applied out
of the resources of the scheme concerned and, except as may be provided
for in the order, shall be payable or applied in accordance with the rules
of the scheme and any relevant guidelines under section 10 (1) (c) of the
Act of 1990 for the time being in force.

(14) Where the court makes an order under subsection (2), the amount
of the retirement benefit payable in accordance with the rules of the
scheme and relevant guidelines to, or to or in respect of, the member
spouse under the scheme shall be reduced by the amount of the designated benefit payable pursuant to the order.

(15) (a) Where

the court makes an order under

15

20

25

30

subsection (3), the

amount of the contingent benefit payable, in accordance 35
with the rules of the scheme concerned and relevant guidelines, to or in respect of any dependant or dependants of the
member spouse under the scheme shall be reduced by an
amount equal to or by equal amounts whose aggregate is
equal to the amount of the contingent benefit payable pursu- 40
ant to the order.

(b) Where the transfer amount is paid or applied under subsections

(5), (6), (7), (8) or (9) and a contingent benefit falls to be
paid pursuant to an order under subsection (3) the amount of
the contingent benefit aforesaid payable shall be reduced by
5 the transfer amount paid or applied under subsections (5), (6),

(7),(8)or (9).
(16) Where the trustees of a scheme make a payment or apply a transfer amount under this section they shall be discharged from any obligation
to make any further payment in respect of the benefit payable pursuant
10 to the order concerned of the court.

(17) Where a transfer amount is paid or applied in accordance with
subsection (5), (6), (7), (8) or (9) there shall be paid, out of the scheme, or
under the arrangement,
concerned to or in relation to which the transfer
amount is paid, benefits to or in respect of the spouse (not being the
15 member spouse) or other person concerned of an actuarial value equal to
the transfer amount.
(18) A person who makes an application under subsection (2) or (3) or
an application for an order under section 20 (2) in relation to an order
under subsection (2) shall give notice thereof to the trustees of the scheme
20 concerned and, in deciding whether to make the order concerned and in
determining
the provisions of the order, the court shall have regard to
any representations
made by any person to whom notice of the application has been given under this section or section 36.
(19) The court may, in a pension adjustment order or by order made
25 under this subsection after the making of a pension adjustment order, give
to the trustees of the scheme concerned
such directions as it considers
appropriate
for the purposes of the pension adjustment
order including
with a rule
directions compliance with which occasions non-compliance
or other provision of the pension scheme concerned; and a trustee of a
30 scheme shall not be liable in any court or other tribunal for any loss or
damage caused by his or her non-compliance
with a rule or other provision of the scheme if the non-compliance
was occasioned by his or her
compliance with a direction of the court under this subsection.

(20) The registrar or clerk of the court concerned shall cause a copy
35 of a pension adjustment order to be served on the trustees of the scheme
concerned.
(21) (a) Any costs incurred by the trustees of a scheme under subsection
(Í7) or in complying with a pension adjustment order or a
direction under subsection (18) or (23) shall be borne, as the
40 court may determine by the member spouse or by the other
person concerned or by both of them in such proportion as
the court may determine and, in the absence of such determination, those costs shall be borne by them equally.

(/;) Where a person fails to pay an amount in accordance with
45 paragraph (a) to the trustees of the scheme concerned, the

court may, on application to it in that behalf by the trustees,
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order that the amount be deducted from the amount of any
benefit payable to the person under the scheme or pursuant
to an order under subsection (2) or (3) and be paid to the
trustees.

(22) (a) The court shall not make a pension adjustment order if the

5

spouse who applies for the order has remarried.

(b) The court may make a pension adjustment order in addition
to or in substitution in whole or in part for orders under
sections 11 to 14 and, in deciding whether or not to make a
pension adjustment order, the court shall have regard to the 10
question
financial prowhether
adequate and reasonable
concerned
for
spouse
made
the
or the
vision exists or can be
dependent member of the family concerned by an order or
orders under those sections.

(23) Section 54 of the Act of 1990 and any regulations under that
section shall apply with any necessary modifications to a scheme if proceedings for the grant of a decree of divorce to which a member spouse
is a party have been instituted and shall continue to apply not withstanding the grant of a decree

of divorce

15

in the proceedings.

(24) (a) For the purposes of subsection (2), the court may, of its own 20
motion, and shall, if so requested by either of the spouses
concerned or any other person specified by the court, direct
the trustees of the scheme concerned to provide the spouses
or other person and the court, within a specified period of
time, with a calculation of the value of the interest of the 25
member spouse in the scheme at the time of the granting of
the decree of divorce concerned.

(b) If relevant guidelines under section 10 (1) (c) of the Act of
1990 are in force, then, for the purposes of subsection (2), the
value of the interest concerned shall be calculated under and, 30
where an order is made under that subsection, the treatment
in the scheme conof any part of the interest remaining
cerned after effect has been given to the order shall be in
accordance with, those guidelines.

(25) An order under this section may restrict to a specified extent or 35
exclude the application of section 20 in relation to the order.

Ordersfor
provisiontor

16.—(1) Subject to the provisions of this section, where one of the
spouses in respect of whom

a decree of divorce has been granted dies,
on
application
to
it in that behalf by the other spouse ("the
court>
ofThe°sp\niseSta the
applicant") not more than 6 months after representation is first granted 40
under the Act of 1965 in respect of the estate of the deceased spouse,
may by order make such provision for the applicant out of the estate of
the deceased spouse as it considers appropriate having regard to the rights
of any other person having an interest in the matter and specifies in the
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order if it is satisfied that it was not possible to make adequate and reasonable financial provision for the applicant during the lifetime of the
deceased spouse under sections il to 15 for any reason (other than conduct referred to in subsection (2) (í) oí section 18 of the applicant).

5

(2) The court shall not make an order under this section if the applicant concerned has remarried since the granting of the decree of divorce
concerned.

(3) In considering whether to make an order under this section the
court shall have regard to all the circumstances of the case including—
10

(a) any order under paragraph (c) of section 1 í (Í) or a property adjustment order in favour of the applicant,

(b) any devise

or bequest

made

and

by the deceased

spouse

to the

applicant.

(4) The provision
15 this section together

made for the applicant concerned by an order under
with any provision made for the applicant by an

order referred to in subsection (3) (a) (the value of which for the purposes
of this subsection shall be its value on the date of the order) shall not

I exceed in total the share (if any) of the applicant in the estate of the
deceased spouse to which the applicant was entitled or (if the deceased
20 spouse died intestate as to the whole or part of his or her estate) would
have been entitled

under the Act of 1965 if the marriage had not been

dissolved.
i

(5) Notice of an application under this section shall be given by the
and to
applicant to the spouse (if any) of the deceased spouse concerned
25 such (if any) other persons as the court may direct and, in deciding
the provisions
whether to make the order concerned and in determining
made by
of the order, the court shall have regard to any representations
I the spouse of the deceased spouse and any other such persons as aforesaid.

of the deceased spouse concerned shall
(6) The personal representative
30 make a reasonable attempt to ensure that notice of the death of the
deceased concerned is brought to the attention of a spouse who might
be an applicant under this section and, where an application is made
under this section, the personal representative
of the deceased spouse
concerned
shall not, without the leave of the court, distribute any of the
35 estate of that spouse until the court makes or refuses to make an order
under this section.
(7) On granting a decree of divorce, the court, on application to it in
that behalf by either of the spouses concerned, may, during the lifetime
if it
of the other spouse or, as the case may be, the spouse concerned,
40 considers it just to do so, make an order that either or both spouses shall
not, on the death of either of them, be entitled to apply for an order
under this section.
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Orders for saleof
property.

17.—(1) Where the court makes a secured periodical payments order,
a jump sum orcjer or a property adjustment order, thereupon, or at any
time thereafter, it may make an order directing the sale of such property
as may be specified in the order, being property in which, or in the
proceeds of sale of which, either or both of the spouses concerned has or
have a beneficial interest, either in possession or reversion.

5

(2) The jurisdiction conferred on the court by subsection (Í) shall not
be so exercised as to affect a right to occupy the family home of the
spouse concerned that is enjoyed by virtue of an order under this Part.
(3) (a) An order under subsection (Í) may contain such consequential
provisions
as the court
considers
or supplementary
appropriate.
(b) Without
under

prejudice to the generality
subsection (1) may contain—

of paragraph

10

(a), an order

(i) a provision specifying the manner of sale and some or all 15
of the conditions applying to the sale of the property to
which the order relates,

(ii) a provision requiring any such property to be offered for
sale to a person, or a class of persons, specified in the
order,

20

(iii) a provision directing that the order, or a specified part of
it, shall not take effect until the occurrence

of a speci-

fied event or the expiration of a specified period,
(iv) a provision requiring the making of a payment or payments (whether periodical
payments
or lump sum
payments) to a specified person or persons out of the
proceeds of the sale of the property to which the order
relates, and

25

(v) a provision specifying the manner in which the proceeds
of the sale of the property concerned shall be disposed 30
of between the following persons or such of them as the

court considers appropriate, that is to say, the spouses
concerned and any other person having an interest
therein.

(4) A provision in an order under subsection(Í) providing for the mak- 35
ing of periodical payments to one of the spouses concerned out of the

proceeds of the sale of property shall, on the death or remarriage of that
spouse, cease to have effect except as respects payments due on the date
of the death or remarriage.
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(5) Where a spouse has a beneficial interest in any property, or in the
proceeds of the sale of any property, and a person (not being the other
spouse) also has a beneficial interest in that property or those proceeds,
then, in considering whether to make an order under this section or
5 section 12 or 13 (1) (a) (ii) in relation to that property or those proceeds,
the court shall give to that person an opportunity
to make representations
with respect to the making of the order and the contents thereof, and
made by such a person shall be deemed to be included
any representations
among the matters to which the court is required to have regard under
10 section 18 in any relevant proceedings under a provision referred to in
that section after the making of those representations.
(6) This section shall not apply in relation to a family home in which,
following the grant of a decree of divorce, either of the spouses concerned, having remarried, ordinarily resides with his or her spouse.

15

18.—(1)

In deciding

whether

to make an order under section 10, 11, Provisionsrelating

12, 13 (1) (a), 14, 15, 16 or 20 and in determiningthe provisionsof tocertain
orders
•i iii iii
i

•

i

under

such an order, the court shall ensure that such provision as the court
considers proper having regard to the circumstances
is made for the
spouses and any dependent member of the family concerned.
20

to 10
sections

¡6m¿ i0

(2) Without
prejudice to the generality of subsection (1), in deciding
whether to make such an order as aforesaid and in determining
the provisions of such an order, the court shall, in particular, have regard to the
following matters:

(a) the income,
capacity, property
and other financial
earning
25 resources which each of the spouses concerned
has or is
likely to have in the foreseeable future,
(b) the financial needs, obligations and responsibilities
which each
of the spouses has or is likely to have in the foreseeable
future (whether in the case of the remarriage of the spouse
30 or otherwise),

(r) the standard of living enjoyed by the family concerned before
were instituted or before the spouses comthe proceedings
menced to live apart from one another, as the case may be,

(if) the age of each of the spouses, the duration of their marriage
35 and the length of time during which the spouses lived with
one another,
(e) any physical or mental disability of either of the spouses,
which each of the spouses has made or is likely
(/) the contributions
in the foreseeable future to make to the welfare of the family,
40 including any contribution
made by each of them to the
income, earning capacity, property and financial resources of
the other spouse and any contribution
made by either of

them by looking after the home or caring for the family,
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(g) the effect on the earning capacity of each of the spouses of the
marital responsibilities assumed by each during the period
when they lived with one another and, in particular, the
degree to which the future earning capacity of a spouse is
or
impaired by reason of that spouse having relinquished
in
order
activity
foregone the opportunity
of remunerative
to look after the home or care for the family,

5

(h) any income or benefits to which either of the spouses is entitled
by or under statute,

(i) the conduct of each of the spouses, if that conduct is such that
in the opinion of the court it would in all the circumstances
of the case be unjust to disregard it,
(j) the accommodation

10

needs of either of the spouses,

(k) the value to each of the spouses of any benefit (for example, a
benefit under a pension scheme) which by reason of the 15
decree of divorce concerned,
that spouse will forfeit the
opportunity
or possibility of acquiring,
(/) the rights of any person other than the spouses but including
person to whom either spouse is remarried.

a

(3) In deciding whether to make an order under a provision referred
to in subsection (1) and in determining
the provisions of such an order,
the court shall have regard to the terms of any separation agreement
which has been entered into by the spouses and is still in force.

20

(4) Without prejudice to the generality of subsection (1), in deciding
whether to make an order referred to in that subsection in favour of a 25
dependent member of the family concerned and in determining
the provisions of such an order, the court shall, in particular, have regard to the
following matters:

(a) the financial needs of the member,

(b) the income, earning capacity (if any), property and other financial resources

30

of the member,

(c) any physical or mental disability of the member,

(d) any income or benefits to which the member is entitled by or
under statute,

(e) the manner in which the member was being and in which the 35
spouses concerned anticipated that the member would be
educated

or trained,

(/) the matters specified in paragraphs(a), (b), and (c)of subsection(2)
and in subsection (3),
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(g) the accommodation

needs of the member.

(5) The court shall not make an order under a provision referred
in subsection (1) unless it would be in the interests of justice to do so.

5

to

19.—(1) Where, having regard to all the circumstances of the case, Retrospective
the court considers it appropriate to do so, it may, in a periodical pay- Penodlcalpayments
j
,.
y
orders.
ments order, direct that—
(a) the period in respect of which payments under the order shall
be made shall begin on such date before the date of the
order, not being earlier than the time of the institution of
10 the proceedings concerned for the grant of a decree of divorce, as may be specified in the order,
(b) any payments under the order in respect of a period before the
date of the order be paid in one sum and before a specified
date,

15

and

(c) there be deducted from any payments referred to in paragraph (b)
made to the spouse concerned
equal to the
an amount
amount of such (if any) payments made to that spouse by
the other spouse as the court may determine, being payments
made during the period between the making of the order
20 for the grant of the decree aforesaid and the institution of
the proceedings aforesaid.
(2) The jurisdiction
conferred on the court by subsection (1) (b) is without prejudice to the generality of section 11 (1) (c).

20.—(1)

This section applies to the following

orders—

Variation,

etc., of
certain

25

(a) a maintenance
(b) a periodical
(c) a secured

pending

under

this Part.

order,

payments

periodical

suit order,

orders

payments

order,

(d) a lump sum order if and in so far as it provides for the payment
of the lump sum concerned by instalments or requires the
30 payment of any such instalments to be secured,

(e) an order under paragraph (b), (c) or (d) oí section 12 (1) in so far
as such application is not restricted or excluded pursuant to

section 12 (2),
(J) an order under subparagraph (i) or (ii) oí section 13 (1) (a),
35

(g) a financial compensation
(h) an order

under

order,

section 15 (2),
5«;

(i) an order under this section.

(2) Subject to the provisions

of this section and section 18 and to

any

restriction pursuant to section 12 (2) and without prejudice to section 14
(2) (d), the court may, on application to it in that behalf—
(a) by either of the spouses concerned,

5

(b) in the case of the death of either of the spouses, by any other
person who has, in the opinion of the court, a sufficient
interest in the matter or by a person on behalf of a dependent
member

of the family concerned,

or

(c) in the case of the remarriage of either of the spouses, by his or 10
her spouse,

if it considers it proper
circumstances

to do so having regard to any change in the

of the case and to any new

evidence,

by order

vary or

discharge an order to which this section applies, suspend any provision
of such an order or any provision of such an order temporarily, revive
the operation of such an order or provision so suspended, further vary an
order previously varied under this section or further suspend or revive
the operation of an order or provision previously suspended or revived
under this section; and, without prejudice to the generality of the foregoing, an order under this section may require the divesting of any property
vested in a person under or by virtue of an order to which this section

15

20

applies.

(3) Without prejudice to the generality of section 10 or 11, that part
of an order to which this section applies which provides for the making
of payments for the support of a dependent member of the family shall 25
stand discharged if the member ceases to be a dependent member of the
family by reason of his or her attainment of the age of 18 years or 23
and shall be discharged by the court, on
years, as may be appropriate,
application to it under subsection (2), if it is satisfied that the member has
30
for any reason ceased to be a dependent member of the family.
(4) The power of the court under subsection (2) to make an order
varying, discharging or suspending an order referred to in subsection (1)
(e) shall be subject to any restriction or exclusion specified in that order
and shall (subject to the limitation aforesaid) be a power—

(a) to vary the settlement to which the order relates in any person's
favour or to extinguish or reduce any person's interest under
that settlement, and

35

(b) to make such supplemental provision (including a further property adjustment order or a lump sum order) as the court
in consequence
thinks appropriate
of any variation, 40
extinguishment or reduction made pursuant to paragraph (a),
and section 17 shall apply to a case where the court makes such an order

60

as aforesaid under subsection (2) as it applies to a case where the court
makes a property adjustment order with any necessary modifications.

5

(5) The court shall not make an order under subsection (2) in relation
to an order referred to in subsection (1) (e) unless it appears to it that the
order will not prejudice the interests of any person who—

(a) has acquired any right or interest in consequence of the order
referred to in subsection (1) (e), and
(b) is not a party to the marriage concerned

or a dependent

member

of the family concerned.

10

to
(6) This section shall apply, with any necessary modifications,
instruments executed pursuant to orders to which this section applies as
it applies to those orders.

(7) Where the court makes an order under subsection (2) in relation to
a property adjustment order relating to land, a copy of the order under
15 subsection (2) certified to be a true copy by the registrar or clerk of the
court concerned
shall, as appropriate,
be lodged by him or her in the
Land Registry for registration pursuant to section 69 (1) (//) of the Regisunder that Act or be
tration of Title Act, 1964, in a register maintained
registered in the Registry of Deeds.

20

21.—In

whether— Restriction

deciding

in
relation

.

.

■

i

ï

• ai i n

■
.for ■ benefit

to orders

of

(it) to include in an order under section 10 a provision requiring the jcpeiuicnt
membersof family.
making of periodical payments for the benefit of a dependent
member

of the family,

(/)) to make an order under paragraph (a) (ii), (b) (ii) or (c) (ii) oí section

25 11 (1),
(c) to make an order under section 20 varying, discharging or suspending a provision referred to in paragraph (a) or an order
referred to in paragraph (b),

the court shall not have regard to conduct by the spouse or spouses
30 concerned of the kind specified in subsection (2) (i) oí section 18.

22.—(1)

Where,

while

an

order

("the

first-mentioned

order"),
being_

Orders under Acts
of 1976,

1989 and

1995.

(a) a maintenance
an interim

35

order, an order varying a maintenance
order under the Act of 1976,

order, or

(b) an order under section 14, 15, 16, 18 or 22 of the Act of 1989,
(c) an order

under

section

8, 9, 10, 11, 12, 13, 14, 15 or 18 of the

Act of 1995,
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is in force, an application is made to the court by a spouse to whom the
first-mentioned
order relates for an order granting a decree of divorce or
an order under this Part, the court may by order discharge the firstmentioned
order as on and from such date as may be specified in the
order.

(2) Where, on the grant of a decree of divorce an order specified in
paragraph (b) or (c) of subsection(1) is in force, it shall, unless it is discharged
by an order under subsection (1), continue in force as if it were an order
made under

a corresponding

provision

of this Act and section 20 shall

10

apply to it accordingly.

Amendmentof
23.—Section 3 (1) of the Act of 1976 is hereby amended by the insersecnon3 of Actof tion jn j-j-^ definition of "antecedent order" after paragraph (j) (inserted
by the Act of 1995)

of the following

paragraph:

"(/) a maintenance
pending suit order under the Family Law
(Divorce) Act, 1995, or a periodical payments order
under

Transmission
of
periodical payments

through District
Court

clerk.

24.—Notwithstanding

15

that Act;".

anything in this Act, section 9 of the Act of

1976 shall apply in relation to an order ("the relevant order"), being a
maintenance
pending suit order, a periodical payments order or a secured
periodical payments order or any such order as aforesaid as affected by an 20
order under section 20, with the modifications
that—

(a) the reference in subsection (4) of the said section 9 to the maintenance creditor shall be construed as a reference to the person to whom payments under the relevant order concerned
are required to be made, 25
(b) the other references in the said section 9 to the maintenance
creditor shall be construed as references to the person on
whose application the relevant order was made, and

(c) the reference in subsection (3) of the said section 9 to the maintenance debtor shall be construed as a reference to the person
to whom payments under the relevant order are required by
that order to be made,

30

and with any other necessary modifications.

of

Application

maintenance
pending

suit and

periodical
orders to
members
Defence

payment
certain
o(
Forces.

of
Amendment
of
Enforcement
Court Orders Act,

1940.
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25.—The reference in section 98 (1) (h) of the Defence Act, 1954, to
an order for payment of alimony shall be construed as including a refer- 35
ence to a maintenance pending suit order, a periodical payments order
and a secured periodical payments order.

26.—The references in subsections (1) and (7) of section 8 of the
Enforcement of Court Orders Act, 1940 (as amended by section 29 of
the Act of 1976 and section 22 of the Act of 1995), to an order shall be 40
construed as including references to a maintenance pending suit order
and a periodical payments order.

PART IV
Probate Tax and

Income Tax, Capital Acquisitions Tax, Capital Gains Tax,
Stamp Duty

27.—Payments

5

of money

pursuant

to an order under

than under section 15) shall be made without

deduction

this Act (other

of income tax.

Paymentsto be

madewithout

deduction

income

28.—Where
a payment to which
applies is made in a year of assessment
lax Acts) by a spouse who was a
dissolved for the benefit of the other
10

section 3 of the Finance Act, 1983, Income tax
(within the meaning of the Income treatmentof
-ill„ .
v,,
divorced
persons.
party to a marriage that has been
spouse and—

(a) both spouses are resident in the State for tax purposes
year of assessment, and
(b) neither

spouse has entered

of

tax.

into another

for that

marriage,

then, the provisions of section 4 of the Finance Act, 1983, shall, with
any necessary modifications, have effect in relation to the spouses for that
15 year of assessment as if their marriage had not been dissolved.

29.—(1) Subject to subsection (3), stamp duty shall not be chargeable
on an instrument
by which property is transferred pursuant to an order
to which this subsection applies by either or both of the spouses who
were parties to the marriage concerned to either or both of them.

20

Exemptionof
certain transfers

(2) Section 74(2) of the Finance (1909-10) Act, 1910, shall not apply
to a transfer to which

(3) (a) Subsection

subsection (1) applies.

(1) applies to an order under

Part III.

(b) Subsection (1) does not apply in relation to an instrument
referred to in that subsection by which any part of or ben25 eficial interest in the property concerned
is transferred to a
person other than the spouses concerned.

30.—(1)

Notwithstanding

the provisions

of the Capital

Acquisitions

Exemptionof

Tax Act, 1976, a gift or inheritance (within the meaning, in each case, certaintransfers
of that Act) taken by virtue or in consequence of an order under Part III ^„¡¿rions,
acquisitions
30 by a spouse who was a party to the marriage concerned shall be exempt
from any capital acquisitions tax under that Act and shall not be taken
into account in computing such a tax.

tax.

31.—(1) Notwithstanding
the provisions of the Capital Gains Tax Capitalgainstax
Acts, where, by virtue or in consequence of an order made under Part treatmentof certain

35 77/ on or following the granting of a decree of divorce either of the ^Tcea persons.
spouses concerned disposes of an asset to the other spouse, both spouses
shall be treated for the purpose of those Acts as if the asset was acquired

from the spouse making the disposal for a consideration of such amount
as would secure that on the disposal neither a gain nor a loss would
accrue to the spouse making the disposal:

Provided that this subsection shall not apply if, until the disposal, the
asset formed

part of the trading

stock of a trade carried

on by the spouse

making the disposal or if the asset is acquired as trading stock for the
purposes of a trade carried on by the spouse acquiring the asset.
(2) Where subsection (1) applies in relation to a disposal of an asset by
a spouse to the other spouse, then, in relation to a subsequent disposal of
the asset (not being a disposal to which subsection (1) applies), the spouse
making the disposal shall be treated for the purposes of the Capital Gains
Tax Acts as if the other spouse's acquisition or provision of the asset had
been his or her acquisition or provision of the asset.

Abatement
and
postponement
of
probate tax on
property the

subject of an order
under section 16.

32.—Subsection (1) of section 115A of the Finance Act, 1993 (which
was inserted by the Finance Act, 1994, and provides for the abatement
of probate tax payable by a surviving spouse)
or postponement

10

15

(a) shall apply to a spouse in whose favour an order has been made
under section 16 as it applies to a spouse referred to in the
said section

115A,

and

(b) shall apply to property or an interest in property the subject of 20
such an order as it applies to the share of a spouse referred
to in the said section 115A in the estate of a deceased
referred to in that section or the interest of such a spouse in
property referred to in that section,
with any necessary

modifications.

25

PART V
Miscellaneous
Powers of court in
relation to
transactions

33.—(1)

In this section —

intendedto prevent "disposition" means any disposition of property howsoever made other

orreducerelief

trian a disposition made by a will or codicil;
"relief

30

means the financial or other material benefits conferred by an

order under section 10, 11 or 12, paragraph (a) or (b) of section 13 (1) or
section 14, 15, 16, 19 or 20 (other than an order affecting an order

referred to in subsection(1) (e) thereof} and references to defeating a claim
for relief are references

64

to —

35

(a) preventing

relief being

granted

to the person concerned,

whether for the benefit of the person or a dependent
ber of the family concerned,
(b) limiting

the relief granted,

mem-

or

5
5

(f) frustrating

or impeding

the enforcement

of an order granting

relief;

"reviewable disposition", in relation to proceedings for the grant of relief
brought by a spouse, means a disposition made by the other spouse conId cerned or any other person but does not include such a disposition made
(other than marriage) to a person who, at the
10 for valuable consideration
time of the disposition, acted in good faith and without notice of an
intention on the part of the respondent to defeat the claim for relief.
(2) (a) The court, on the application of a person ("the applicant")
that have not been deterwho has instituted proceedings
15 mined for the grant of relief, may —

15
(i) if it is satisfied that the other spouse concerned or any
other person, with the intention of defeating the claim
for relief, proposes to make any disposition of or to
transfer out of the jurisdiction
or otherwise deal with
20 any property, make such order as it thinks fit for the
purpose of restraining that other spouse or other person
from so doing or otherwise for protecting the claim,

(ii) if it is satisfied that that other spouse or other person has,
with that intention, made a reviewable disposition and
25 that, if the disposition were set aside, relief or different
relief would be granted to the applicant, make an order
setting aside the disposition.

25
(b) Where relief has been granted by the court and the court is
satisfied that the other spouse concerned or another person
30 has, with the intention aforesaid, made a reviewable disposition, it may make an order setting aside the disposition.

(c) An application under paragraph (a) shall be made in the proceedings for the grant of the relief concerned.
(3) Where the court makes an order under paragraph (a) or (b) of subsec35 Hon (2), it shall include in the order such provisions (if any) as it considers
necessary for its implementation
(including provisions requiring the mak3 ing of any payments or the disposal of any property).

(4) Where an application is made under subsection (2) with respect to a
disposition that took place less than 3 years before the date of the appli40 cation or with respect to a disposition or other dealing with property that
the other spouse concerned or any other person proposes to make and
5 the court is satisfied —
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(il) in case the application is for an order under subsection (2) (a) (i),
that the disposition or other dealing concerned would (apart
from this section) have the consequence, or

(b) in case the application is for an order under paragraph (a) (ii) or (b)
of subsection (2), that the disposition has had the consequence,

5

of defeating the applicant's claim for relief, it shall be presumed, unless
the contrary is shown, that that other spouse or other person disposed of
or otherwise dealt with the property concerned, or, as the case may be,
proposes to do so, with the intention of defeating the applicant's claim
for relief.

jurisdictionof
courtsand venue.

10

34.—(1) Subject to the provisions of this section, the Circuit Court
sriaN5 concurrently
with the High Court, have jurisdiction to hear and
determine proceedings under this Act and shall, in relation to that jurisdiction, be known as the Circuit Family Court.
in
(2) Where the rateable valuation of any land to which proceedings
the Circuit Family Court under this Act relate exceeds ,£200, that Court
shall, if an application is made to it in that behalf by any person having
an interest in the proceedings,
transfer the proceedings
to the High
Court, but any order made or act done in the course of such proceedings
before the transfer shall be valid unless discharged or varied by the High
Court

by order.

(3) The jurisdiction conferred on the Circuit Family Court by this Act
may be exercised by the judge of the circuit in which any of the parties
to the proceedings ordinarily resides or carries on any business, profession
or occupation.
25

(4) The Circuit Family Court may, for the purposes of subsection (2)
in relation to land that has not been given a rateable valuation or is the
subject with other land of a rateable valuation, determine that its rateable
valuation would exceed, or would not exceed, ,£200.
(5) Section

32 of the Act of 1989 shall apply to proceedings

under

this

30

Act in the Circuit Family Court and sections 33 to 36 of that Act shall
apply to proceedings under this Act in that Court and in the High Court.
(6) In proceedings

under

section 11, 12, 13 (2) (a), 14, 15, 16 or 20—

(ü) each of the spouses concerned shall give to the other spouse and

to, or to a person acting on behalf of, any dependent member of the family concerned,

35

and

(b) any dependent member of the family concerned shall give to, or
to a person acting on behalf of, any other such member and
to each of the spouses concerned,

such particulars of his or her property and income as may reasonably be 40
required for the purposes of the proceedings.
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(7) Where a person fails or refuses to comply with subsection (6), the
court on application to it in that behalf by a person having an interest in
the matter, may direct the person to comply with that subsection.

35.—(1)

5

The court may grant a decree of divorce if, but only if, one Exerciseof

jurisdiction by
of the following requirements is satisfied—

court in relation to
divorce.

(a) either of the spouses concerned
was domiciled in the State on
the date of the institution of the proceedings concerned,

(b) either of the
throughout
10

spouses was ordinarily
resident in the State
the period of one year ending on that date.

are pending in a court in respect of an appli(2) Where proceedings
cation for the grant of a decree of divorce or in respect of an appeal from
the determination
of such an application and the court has or had, by
virtue oí subsection (1), jurisdiction to determine the application, the court

shall, notwithstanding section 31(4) of the Act of 1989 or section 39 of
15 the Act of 1995, as the case may be, have jurisdiction to determine an
application for the grant of a decree of judicial separation or a decree of
nullity in respect of the marriage concerned.
are pending in a court in respect of an appli(3) Where proceedings
cation for the grant of a decree of nullity or in respect of an appeal from
20 the determination
of such an application and the court has or had, by
virtue of section 39 of the Act of 1995, jurisdiction
to determine
the
application,
the court shall, notwithstanding
subsection (1), have jurisdiction to determine an application for the grant of a decree of divorce
in respect of the marriage concerned.

25

(4) Where proceedings are pending in a court in respect of an application for the grant of a decree of judicial separation or in respect of an
appeal from the determination
of such an application and the court has

or had, by virtue of section 31 (4) of the Act of 1989, jurisdiction to
determine the application, the court shall, notwithstanding
subsection (1),
30 have jurisdiction
to determine an application for the grant of a decree of
divorce in respect of the marriage concerned.

36.—Notice

under this Act shall be given by the Notice of

of any proceedings

person bringing the proceedings to—
(a) the other spouse concerned
35 concerned, and

proceedings

under

or, as the case may be, the spouses

(/>) any other person specified by the court.

37.—Where

the court

makes

an order

for the grant of a decree

of Custody of

divorce, it may declare either of the spouses concerned to be unfit to dePendent
•
•
-\
j
i
j rj
i
r y
r
\
members of family
have custody of any dependent member of the family who is a minor afterdccrecot
40 and, if it does so and the spouse to whom the declaration relates is a divorce.
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parent of any dependent member of the family who is a minor, that
spouse shall not, on the death of the other spouse, be entitled as of right
to the custody of that minor.

Socialreportsin

familylaw

38.—Section

46 of the Act of 1995 shall apply to proceedings

under

this Act
5

proceedings.

39.— Section 36 of the Act of 1995 is hereby amended by the inserAmendmentof Act
tion
in subsection (8), after paragraph (c), of the following paragraph:
of 1995''(ce) either of the parties to a marriage that has been dissolved
under

68

the law of the State,"

Appendix

Family

1.

2.

Law

3

Legislation

since

1986

of Foreign Divorces
Act, 1986
Domicile
and Recognition
Provided for independent
domicile of spouses: liberalised rules on recognition
foreign divorces.

Status of Children

of

Act, 1987

Removed discrimination
in the law between children born within and outside marriage. Put all children on the same footing as regards maintenance
and succession
rights, regardless of the marital status of their parents.

3.

of

Jurisdiction

Communities)
Provided
orders

4.

Courts

and

Enforcement

of

Judgments

(European

Act, 1988

for recognition

and

enforcement

of civil orders

including

maintenance

in the EU.

Adoption
Allowed

Act, 1988
of children

adoption

whose

parents

are married

in exceptional

cases.

5. Family Law Act, 1988
Abolished
6.

Judicial

action

for restitution

Separation

and

of conjugal

Family

Law

rights.

Reform

1989

Act,

Extended
the grounds for obtaining
a judicial separation.
The courts can order a
distribution of the property of the spouses on separation. The courts also have power
to order maintenance
(including lump sums) for dependent
spouses and children.
The Act specifically recognises a person's work in the home, or in looking after
children, as a contribution
to be taken into account in making such orders.

7.

Children Act, 1989
Made provision

8.

9.

for care of children

in certain cases.

Criminal

Law (Rape) (Amendment)

Extended

the offence of rape to include marital rape.

Child Abduction
Provided

and Enforcement

for international

co-operation

Act, 1990

Act, 1991

of Custody

Orders

in enforcing

child custody.

10. Adoption Act, 1991
Provided

11.

for the recognition

of foreign adoption

orders.

Child Care Act, 1991
Comprehensive

code on welfare, care and protection

of children.
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12.

Courts

Act, 1991

Extended

13.

jurisdiction

Jurisdiction
Enforcement

of Circuit

and District Courts in family cases: additional judges.

Act, 1993
of Courts and Enforcement
of Judgments
orders in other European
of civil orders including maintenance

juris-

dictions.
14.

Maintenance

International

Act,

1994

enforcement

of maintenance

orders.

15. Social Welfare (No. 2) Act, 1995
Ensures that divorced
entitlements.

people will not be disadvantaged

in terms of their social welfare

16. Family Law Bill, 1994
Strengthens
powers of courts in relation to maintenance
and pensions; raises age of
notice period; new procedure for declarations as to status
marriage to 18; 3-month
of a marriage; provides role for welfare service in family cases.

17. Civil Legal Aid Bill, 1995
Puts legal aid service on a statutory

18. Domestic Violence Bill, 1995
Extends

law on domestic

violence.
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