Tithe an
Oireachtais

74

Tithe an Oireachtais

An Comhchoiste um Dhli agus Ceart agus Comhionannas

Tuarascail maidir leis an gCiigia Clar um Athchoéiria an DIi

Feabhra 2019

Houses of the Oireachtas

Joint Committee on Justice and Equality

Report on the Fifth Programme of Law Reform

February 2019

32/JAE/35






Fifth Programme of Law Reform - Motion

The following Motion was referred to the Joint Committee on Justice and Equality
by order of Dail Eireann on the 11% of December 2018:

“Go ndéanfar an dréacht-Chuigid Clar um
Athchoirit an Dli, ar leagadh céip de faoi
bhraid Dhail Eireann an 11 Nollaig 2018, a
tharchur chuig an gComhchoiste um Dhli
agus Ceart agus Comhionannas, de réir
Bhuan-Ordu 84A(4)(k), agus go dtreorofar
don Choiste, n6é d’fhochoiste den Choiste
sin, tuairiscii a dhéanamh air sin do Dhail
Eireann an 22 Eandir 2019 né roimhe sin.

Committee Consideration

That the draft Fifth Programme of Law
Reform, a copy of which was laid before
Dail Eireann on 11th December, 2018, be
referred to the Joint Committee on Justice
and Equality, in accordance with Standing
Order 84A(4)(k), and that the Committee,
or a sub-committee thereof, be instructed
to report thereon to Dail Eireann on or
before 22nd January, 2019.”

The Joint Committee on Justice and Equality completed its consideration of the
draft Fifth Programme of Law Reform of the Law Reform Commission at its
meeting of the 16" of January 2019. The Committee commends the draft
Programme, and does not propose any changes or additions thereto.
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Appendix 1 - Committee Membership

Joint Committee on Justice and Equality

Deputies

Caoimhghin O Caolain TD
(SF) [Chair]

Colm Brophy TD Jack Chambers TD Clare Daly TD Peter Fitzpatrick TD
(FG) (FF) (14C) (IND)

Jim O’Callaghan TD  Mick Wallace TD
(FF) (14C)
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Senators

Frances Black Lorraine  Clifford- Martin Conway Niall O Donnghaile
Lee

(CEG) (FF) (FG) (SF)

Notes:

1. Deputies nominated by the Dail Committee of Selection and appointed by
Order of the Dail on 16th June 2016.

2. Senators nominated by the Seanad Committee of Selection and appointed
by Order of the Seanad on 20* July 2016.
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Appendix 2 - Orders of Reference

a) Scope and Context of Activities of Committees (derived from Standing
Orders — DSO 84, SSO 70)

1) The Joint Committee may only consider such matters, engage in such
activities, exercise such powers and discharge such functions as are
specifically authorised under its orders of reference and under Standing

Orders;

2) Such matters, activities, powers and functions shall be relevant to, and
shall arise only in the context of, the preparation of a report to the

Dail/and or Seanad;

3) The Joint Committee shall not consider any matter which is being
considered, or of which notice has been given of a proposal to consider,
by the Committee of Public Accounts pursuant to Standing Order 186
and/or the Comptroller and Auditor General (Amendment) Act 1993;

4) The Joint Committee shall not consider any matter which is being
considered, or of which notice has been given of a proposal to consider,
by the Joint Committee on Public Petitions in the exercise of its functions
under Standing Order 111A; and

The Joint Committee shall refrain from inquiring into in public session or
publishing confidential information regarding any matter if so requested,

for stated reasons given in writing, by—
(i) a member of the Government or a Minister of State, or

(ii) the principal office-holder of a body under the aegis of a Department
or which is partly or wholly funded by the State or established or

appointed by a member of the Government or by the Oireachtas:

Provided that the Chairman may appeal any such request made to the

Ceann Comhairle, whose decision shall be final.
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5) It shall be an instruction to all Select Committees to which Bills are
referred that they shall ensure that not more than two Select
Committees shall meet to consider a Bill on any given day, unless the
Dail, after due notice given by the Chairman of the Select Committee,
waives this instruction on motion made by the Taoiseach pursuant to
Standing Order 28. The Chairmen of Select Committees shall have

responsibility for compliance with this instruction.
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b) Functions of Departmental Committees (derived from Standing Orders — DSO 84A
and SSO 70A)

(1) The Select Committee shall consider and report to the Dail on-

(a) such aspects of the expenditure, administration and policy of a
Government Department or Departments and associated public

bodies as the Committee may select, and

(b) European Union matters within the remit of the relevant

Department or Departments.

(2) The Select Committee may be joined with a Select Committee appointed by
Seanad Eireann for the purposes of the functions set out in this Standing Order,
other than at paragraph (3), and to report thereon to both Houses of the

Oireachtas.

(3) Without prejudice to the generality of paragraph (1), the Select Committee

shall consider, in respect of the relevant Department or Departments, such—
(a) Bills,

(b) proposals contained in any motion, including any motion within the

meaning of Standing Order 187,
(c) Estimates for Public Services, and

(d) other matters
as shall be referred to the Select Committee by the Dail, and

(e) Annual Output Statements including performance, efficiency and

effectiveness in the use of public moneys, and

(f) such Value for Money and Policy Reviews as the Select Committee

may select.
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(4) Without prejudice to the generality of paragraph (1), the Joint Committee

may consider the following matters in respect of the relevant Department or

Departments and associated public bodies:

(a)

(b)
()

(d)

(e)

(f
(9)

(h)

()

()

(k)

matters of policy and governance for which the Minister is officially

responsible,
public affairs administered by the Department,

policy issues arising from Value for Money and Policy Reviews

conducted or commissioned by the Department,

Government policy and governance in respect of bodies under the

aegis of the Department,

policy and governance issues concerning bodies which are partly or
wholly funded by the State or which are established or appointed by
a member of the Government or the Oireachtas,

the general scheme or draft heads of any Bill

any post-enactment report laid before either House or both Houses
by a member of the Government or Minister of State on any Bill
enacted by the Houses of the Oireachtas,

statutory instruments, including those laid or laid in draft before
either House or both Houses and those made under the European
Communities Acts 1972 to 2009,

strategy statements laid before either or both Houses of the

Oireachtas pursuant to the Public Service Management Act 1997,

annual reports or annual reports and accounts, required by law, and
laid before either or both Houses of the Oireachtas, of the
Department or bodies referred to in subparagraphs (d) and (e) and
the overall performance and operational results, statements of

strategy and corporate plans of such bodies, and

such other matters as may be referred to it by the Dail from time to

time.

Joint Committee on Justice and Equality Page 8



(5) Without prejudice to the generality of paragraph (1), the Joint Committee
shall consider, in respect of the relevant Department or Departments—

(a) EU draft legislative acts standing referred to the Select Committee
under Standing Order 114, including the compliance of such acts

with the principle of subsidiarity,

(b) other proposals for EU legislation and related policy issues,
including programmes and guidelines prepared by the European
Commission as a basis of possible legislative action,

(c) non-legislative documents published by any EU institution in

relation to EU policy matters, and

(d) matters listed for consideration on the agenda for meetings of the
relevant EU Council of Ministers and the outcome of such meetings.

(6) Where the Select Committee has been joined with a Select Committee
appointed by Seanad Eireann, the Chairman of the D&il Select Committee shall

also be the Chairman of the Joint Committee.

(7) The following may attend meetings of the Select or Joint Committee, for the
purposes of the functions set out in paragraph (5) and may take part in
proceedings without having a right to vote or to move motions and

amendments:

(@) members of the European Parliament elected from constituencies in

Ireland, including Northern Ireland,

(b) members of the Irish delegation to the Parliamentary Assembly of

the Council of Europe, and

(c) at the invitation of the Committee, other members of the European

Parliament.

(8) The Joint Committee may, in respect of any Ombudsman charged with
oversight of public services within the policy remit of the relevant Department or

Departments, consider—

(a) such motions relating to the appointment of an Ombudsman as may

be referred to the Committee, and

Joint Committee on Justice and Equality Page 9



(b) such Ombudsman reports laid before either or both Houses of the
Oireachtas as the Committee may select: Provided that the
provisions of Standing Order 111F apply where the Select
Committee has not considered the Ombudsman report, or a portion
or portions thereof, within two months (excluding Christmas, Easter
or summer recess periods) of the report being laid before either or

both Houses of the Oireachtas.

c) Powers of Committees (derived from Standing Orders — DSO 85, 114
and 116 and SSO 71, 107 and 109)

The Joint Committee has:-

(1) power to take oral and written evidence and to print and publish from time
to time minutes of such evidence taken in public before the Select Committee

together with such related documents as the Select Committee thinks fit;

(2) power to invite and accept oral presentations and written submissions from

interested persons or bodies;

(3) power to appoint sub-Committees and to refer to such sub-Committees any
matter comprehended by its orders of reference and to delegate any of its

powers to such sub-Committees, including power to report directly to the Dail;

(4) power to draft recommendations for legislative change and for new

legislation;

(4A) power to examine any statutory instrument, including those laid or laid in
draft before either House or both Houses and those made under the European
Communities Acts 1972 to 2009, and to recommend, where it considers that
such action is warranted, whether the instrument should be annulled or

amended;

(4B) for the purposes of paragraph (4A), power to require any Government
Department or instrument-making authority concerned to submit a

Memorandum to the Select Committee explaining any statutory instrument
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under consideration or to attend a meeting of the Select Committee for the
purpose of explaining any such statutory instrument: Provided that such
Department or authority may decline to attend for stated reasons given in

writing to the Select Committee, which may report thereon to the Dail;

(5) power to require that a member of the Government or Minister of State shall
attend before the Select Committee to discuss policy for which he or she is
officially responsible: Provided that a member of the Government or Minister of
State may decline to attend for stated reasons given in writing to the Select
Committee, which may report thereon to the Dail: and provided further that a
member of the Government or Minister of State may request to attend a

meeting of the Select Committee to enable him or her to discuss such policy;

(6) power to require that a member of the Government or Minister of State shall
attend before the Select Committee to discuss proposed primary or secondary
legislation (prior to such legislation being published) for which he or she is
officially responsible: Provided that a member of the Government or Minister of
State may decline to attend for stated reasons given in writing to the Select
Committee, which may report thereon to the Dail: and provided further that a
member of the Government or Minister of State may request to attend a
meeting of the Select Committee to enable him or her to discuss such proposed

legislation;

(6A) power to require that a member of the Government or Minister of State
shall attend before the Select Committee and provide, in private session if so
requested by the member of the Government or Minister of State, oral briefings
in advance of meetings of the relevant EU Council of Ministers to enable the
Select Committee to make known its views: Provided that the Committee may

also require such attendance following such meetings;

(6B) power to require that the Chairperson designate of a body or agency under
the aegis of a Department shall, prior to his or her appointment, attend before

the Select Committee to discuss his or her strategic priorities for the role;

(6C) power to require that a member of the Government or Minister of State

who is officially responsible for the implementation of an Act shall attend before
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a Select Committee in relation to the consideration of a report under Standing
Order 164A;

(7) subject to any constraints otherwise prescribed by law, power to require that
principal office-holders in bodies in the State which are partly or wholly funded
by the State or which are established or appointed by members of the
Government or by the Oireachtas shall attend meetings of the Committee, as
appropriate, to discuss issues for which they are officially responsible: Provided
that such an office-holder may decline to attend for stated reasons given in

writing to the Committee, which may report thereon to the Dail;

(8) power to engage, subject to the consent of the Houses of the Oireachtas
Commission, the services of persons with specialist or technical knowledge, to

assist it or any of its sub-Committees in considering particular matters; and
(9) power to undertake travel, subject to—

(@) such recommendations as may be made by the Working Group of
Committee Chairmen under DSO 108(2)(a) and SSO 104(2); and

(b)  the consent of the Houses of the Oireachtas Commission, and

normal accounting procedures.

(10) In accordance with Articles 6 and 8 of Protocol No. 2 to the Treaty on
European Union and the Treaty on the Functioning of the European Union
(Protocol on the Application of the Principles of Subsidiarity and Proportionality)
as applied by sections 7(3) and 7(4) of the European Union Act 2009, the

Committee has the power to-

consider whether any act of an institution of the European Union infringes the
principle of subsidiarity (DSO 116; SSO 109); and

form a reasoned opinion that a draft legislative act (within the meaning of Article
3 of the said Protocol) does not comply with the principle of subsidiarity (DSO
114 and SSO 107).
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